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STATEMENT OF RELATED CASES

Pursuant to Rule 47.5, respondent-appellee's counsel states that she is not

aware of any appeal from this action that previously was before this Court.

Respondent-appellee's counsel also states that she is not aware of any other case

that directly will affect or directly will be affected by this Court's decision in this

appeal.



• BRIEF FOR RESPONDENT-APPELLEE

IN THE UNITED STATES COURT OF APPEALS

FOR THE FEDERAL CIRCUIT

2010-7073

PERRY R. ALEXCE,

Claimant-Appellant,

V.

ERIC K. SHINSEKI,

Secretary of Veterans Affairs,

Respondent-Appellee.

STATEMENT OF THE ISSUES

1. Whether this Court lacks jurisdiction to address Mr. Alexce's

challenge to the finding of the United States Court of Appeals for Veterans Claims

("Veterans Court") that the actions of the Department of Veterans Affairs ("VA")

did not constitute spoliation warranting an adverse inference.

2. Whether Mr. Alexce waived his due process argument on appeal when

the basis for the alleged violation occurred during administrative processing before

VA and Mr. Alexce first raised it in a motion for reconsideration at the Veterans



Court.

3. Whether the Veterans Court correctly concluded that Mr. Alexce was

not entitled to an adverse inference because VA's alleged spoliation of evidence

involved a legitimate destruction of duplicate copies of documents already in the

record and Mr. Alexce has not demonstrated that VA acted with culpable intent.

4. Whether Mr. Alexce fails to demonstrate any due process violation,

given that he was given timely and meaningful notice of the evidence that VA

would consider and was provided a reasonable opportunity to respond if he

believed the evidence identified by VA did not include copies of the evidence he

submitted.

I*

STATEMENT OF THE CASE

NATURE OF THE CASE

The appellant, Perry R. Alexce, seeks review of the Veterans CouWs

decision in Perry R. Alexce v. Eric K. Shinseki, Secretary of Veterans Affairs,

No. 06-3559 (Vet. App: Sept. 22, 2009), which affirmed a decision of the Board Of

Veterans' Appeals ("Board") denying an increased disability rating for his service-

connected knee condition. A2-3. l While his claim was pending before VA,

Mr. Alexce submitted a written statement transmitting copies of medical treatment

"A "refers to pages in our Appendix.



records that VA determined were duplicate copies of documents already in his

claims file. A37. Pursuant to VA policy against maintaining duplicate records in

claims files, VA destroyed the duplicates and annotated Mr. Alexce's written

statement to indicate that the submitted records were destroyed because they were

duplicate copies of existing evidence, ld. Before the Veterans Court, Mr. Alexce

asserted that VA's actions constituted spoliation of evidence and entitled him to an

inference that the records would have substantiated his claim. A2. The Veterans

Court rejected that argument, finding that the presumption of regularity applied to

establish that VA properly discharged its duties in determining that the submitted

documents were duplicative and shredded them in accordance with a VA

procedural manual. A2-3. On appeal to this Court, Mr. Alexce reiterates his

spoliation claim and raises the additional claim that VA's destruction of the

duplicate records violated his constitutional due process rights.

II. STATEMENT OF FACTS AND COURSE OF PROCEEDINGS BELOW

-_Mr. Alexce served honorably on active duty from May 23, 1963, to May 21,

1965. AS. In December 2001,Mr. Alexce filed a claim for service-connected

disability compensation for a leg injury, stating that he had suffered a leg injury

requiring surgery during Service, but that he had received no treatment for that

condition since his separation from service. A13. The New Orleans VA Regional



Office ("RO") found his disability to be service-connected and initially assigned a

zero percent rating. A14. Subsequently, Mr. Alexce received treatment for his

disability at the New Orleans VA Medical Center ("VAMC") between May and

November 2002. The RO obtained records of that treatment and in December 2002

increased his disability rating to 10 percent. Id. Mr. Alexce appealed this

December 2002 decision, seeking a higher disability rating. In 2004, the Board

remanded his claim for further development. The Board noted that, at a personal

•hearing, Mr. Alexce reported having received additional treatment at the New

Orleans VAMC after November 2002. A21. The Board directed the RO on

remand to ask Mr. Alexce to identify all VA and non-VA treatment received for his

leg condition from December 2000 onward and further directed the RO to seek to

obtain records of any such treatment, including treatment at the New Orleans

VAMC after November 2002. A23.

On October 27, 2004, the RO sent Mr. Alexce a letter asking him to provide

the names and addresses of physicians who had treated his disability since

December 2000. A29. On November 18, 2004, Mr. Alexce responded by

identifying the New Orleans VAMC as the only facility where he had received

treatment. A35. By the time it received his response, the RO had already requested

and received Mr. Alexce's treatment records from the New Orleans VAMC,



reflecting treatment between November 2002 and September 2004. A39.

On January 7, 2005, Mr. Alexce's attorney z submitted copies of medical

records, under cover of a VA "Statement in Support of Claim" form on which the

attorney requested that the "additional medical information" be associated with

Mr. Alexce's file. A37. A VA rating officer determined that the submitted records

were duplicate copies of treatment records already contained in Mr. Alexce's file.

The rating officer placed the "Statement in Support of Claim" form in his file with

the annotation "Duplicate VA tx [treatment] records destroyed," and dated his/her

comment February 17, 2005. Id.

Also on February 17, 2005, the VA rating officer issued a "supplemental

Statement of the Case" ("SSOC") summarizing the additional development on

remand. The SSOC stated thatVA had obtained treatment records from the New

Orleans VAMC and that Mr. Alexce had indicated that the New Orleans VAMC

was the only place he had received treatment for his condition. A39. On

February 22, 2005, the RO sent the SSOC to Mr. Alexce an_t advised him that he

had 60 days to provide any comments he wished to make, after which his case

would be returned to the Board. A38.

2 Mr. Alexce was represented before VA by the same attorney representing

him in the present appeal.



On May 11, 2006, the Board found that Mr. Alexce was not entitled to a

rating higher than 10 percent for his leg disability. A60. With respect to the

evidentiary development:

The Board observes that VA has also satisfied its duty to assist

the veteran. The veteran has been provided with every opportunity
to submit evidence and argument in support ofhis claims, and
to respond to VA notices. Specifically, VA has associated with
his claims folder the veteran's service medical records, VA treatment
records, as well as recent VA examination reports. The veteran has

not identified any additional evidence pertinent to his claims,
not already of record and there are no additional records to obtain.

A54.

On appeal to the Veterans Court, Mr. Alexce raised a single argument; he

asserted that VA's destruction of the medical records he submitted in January 2005

constituted spoliation and that he was entitled to an adverse presumption that the

records would have substantiated his entitlement to a disability rating higher than

10 percent. A2. The Veterans Court rejected that argument and affirmed the

• Board's decision. The Veterans Court noted that VA had found the documents to

be duplicate copies of medical records already in the claims file and the destruction

of those copies was standard procedure under VA Adjudication Procedure Manual



and Manual Rewrite, M21-1MR, pt. III, subpt, ii, ch 4, Sec G, para. 23(d). 3 A2.

Under the presumption of regularity, the Veterans Court would presume that VA

properly discharged its duties in determining that the records Mr. Alexce submitted

were duplicate copies of treatment records already in his file. A31 Citing Cushman

v. Shinseki, 576 F.3d 1290 (Fed. Cir. 2009), the Veterans Court stated that, "if it

could be shown that documents were destroyed that were both nonduplicative and

relevant, such developments could have substantially different implications." A3.

In October 2009, Mr. Alexce moved for •reconsideration and/or panel review

of the Veterans Court's •decisiOn.• A4. Mr. Alexce asserted, for the first time, that

"the unilateral removal of relevant documents from Appellant's claims file, without

prior notice to Appellant, was a violation of Appellant's due process right to a fair

hearing and determination of his case." A4. In support of his motion, he

contended that "his case indeed falls within the purview of .•.. Cushman" because

the medical records he submitted "were relevant to his claim" and "he believed

[they] substantiated essential elements of his claim." A6. He did not, however,

identify the nature or source of the records he submitted, nor did he address VA's

finding that they were duplicate copies of documents already in his file. On

3 The cited Manual provision directs VA personnel to "[r]emove duplicate

•copies of documents unless they contain notations of record value." A63.

7



February 2, 2010, the Veterans Court denied reconsideration and panel review,

without discussing his due process claim. A7. This appeal followed.

SUMMARY OF THE ARGUMENT

Mr. Alexce's claim of entitlement to an adverse inference based upon VA's

alleged spoliation of evidence presents no issue within this Court's jurisdiction.

His challenge to the Veterans Court's decision rests Upon his disagreement with the

factual premise of that decision - that the records he submitted to VA were

duplicate copies of documents already in his VA claims file. Based upon that

factual determination, which is not reviewable in this Court, the decision of the

Veterans Court could not have been altered by adopting anY position Mr. Alexce

seeks to raise in this appeal.

This Court should decline to entertain Mr. Alexce's constitutional due

process argument. That argument was not raised in Mr. Alexce's principal brief to

the Veterans Court and, accordingly, was not addressed in the Veterans Court's

decision. Although Mr. Alexce raised that argument in his motion for

reconsideration before the Veterans Court, the Veterans Court properly treated the

argument as waived and did not address it.

If this Court possesses jurisdiction to entertain Mr. Alexce's spoliation

claim, we respectfully request that it affirm the Veterans Court's decision. The

8



Veterans Court reasonably concluded that VA may be presumed to have properly

found that the documents Mr. Alexce submitted were mere duplicate copies of

documents already in the record and destruction of those duplicates was consistent

with VA procedures designed to prevent unnecessary expansion of often-

voluminous claims files. Under this Court's precedents in Jandreau v. Nicholson,

492 F.3d 1372 (Fed. Cir. 2007), and Cromer v. Nicholson, 455 F.3d 1346, 1350-51

(Fed. Cirl 2006), an adverse presumption is not warranted in the absence of a

showing that records were destroyed or suppressed with culpable intent. Mr.

Alexce has not alleged, much less demonstrated, that VA acted with culpable intent

or that the records in question were anything other than duplicate copies of

documents that were, and are, part of his VA claims file.

In the event this Court addresses Mr. Alexce's due process argument, it

should reject that argument because Mr. Alexce has not shown any violation of his

due.process rights. Shortly after he submitted the records that VA found to be

duplicate copies of record evidence, VA provided him an SSOC detailing the

evidence VA had obtained and considered on remand and provided him an

opportunity to comment upon any matters in that SSOC. Mr. Alexce thus had

ample notice and opportunity to object if he believed that copies of the evidence he

submitted were not among the evidence considered by VA. To the extent



Mr. Alexce argues that VA's destruction of the records he submitted deprived him

of a fundamentally fair adjudication, his argument is without any support in the

record. In contrast to Cushman v. Shinseki, 576 F.3d at 1300, upon which he relies,

the record in this case is devoid of evidence that VA altered the evidentiary record

in any way that would affect the outcome of Mr. Alexce's claim. To the contrary,

the record shows that VA destroyed certain documents because they were duplicate

copies of documents already in the record. Accordingly, the contents of those

documents were considered in VA's adjudication of his claim.

• For these reasons, this Court should dismiss this appeal or, alternatively,

affirm the decision of the Veterans Court.

ARGUMENT

I. Jurisdiction And Standard of Review

Pursuant to 38 U.S.C. § 7292(a), this Court's review of decisions by the

Veterans Court is limited to "the validity of a decision of the [c]ourt on a rule of

law or Of any statute or regulation.., or any interpretation thereof (other than a

determination as to a factual matter) that was relied on" by the Veterans Court.

Pursuant to 38 U.S.C. § 7292(d)(1), this Court may set aside any regulation or

interpretation-thereof "other than a determination as to a factual matter" relied upon

by the Veterans Court that it finds to be:

10



(A)

(B)

(C)

arbitrary, capricious, an abuse of discretion, or otherwise not

in accordance with law;

contrary to constitutional right, power, privilege, or immunity;

in excess of Statutory jurisdiction, authority, or limitations,

or in violation of a statutory right; or

(D) without observance of procedure required by law.

The Court possesses jurisdiction t ° "decide all relevant questions of law,

including interpreting constitutional and statutory provisions." 38 U.S.C.

§ 7292(d)(1). However, absent a constitutional issue, the Court "may not review

(A) a challenge to a factual determination, or (B) a challenge tO a law or regulation

as applied to the facts of a particular case." 38 U.S:C. § 7292(d)(2). This Court

consistently has applied section 7292 Strictly tO bar fact-based appeals of Veterans

Court decisions. See, e.g., Conway v. Principi, 353 F.3d 1369, 1372 (Fed. Cir.

2004) (Federal Circuit reviews only questions of law and cannot review any

application of law to fact); see also Madden v. Gober, 125 F.3d 1477, 1480 (Fed.

Cir. 1997); Andre v. Principi, 301 F.3d 1354, 1363 (Fed. Cir. 2002). The Court

reviews questions of statutory and regulatory interpretation de novo. Howard v.

Gober, 220 F.3d 1341, 1343 (Fed. Cir. 2000).

11



II. Mr. Alexce's Spoliation Claim Presents
No Issue Within This Court's Jurisdiction

A. Federal Circuit Law On Spoliation

This Court's recent decisions in Micron Technology, lnc. v. Rambus lnc.,

2011 WL 18159785 (May 13, 2011, Fed. Cir.), and Hynix Semiconductor lnc. v.

Rambus, Inc., 2011 WL 1815978 (May 13,2011, Fed. Cir.), provide, by analogy,

guidance here with respect to the jurisdictional issue. In both cases, the spoliation

issues involved factual issues - the time at which a party could reasonably have

anticipated litigation such that the party was subject to a duty to preserv e

documents and als0 whether document destruction was for illicit purposes or was

merely routine business practice. The Court in Micron established that its standard

of review of the district court's factual findings on the applicable date is the "clear

error" standard. Micron, 2011 WL 1.8159785 at *6-8, 12-14. Similarly, here, the

issue involving whether the VA engaged in spoliation by destroying a duplicate

copy of a medical record is a fact-based issue, and as such, beyond this Court's

limited jurisdiction pursuant to 38 U.S.C. §§ 7292(d)(1), 7292(d)(2).

Thus, this Court lacks jurisdiction over Mr. Alexce's claim that he was

entitled to an adverse inference due to alleged spoliation by VA because the issue

12



is one of fact. The Veterans Court's determination that Mr. Alexce's spoliation

claim lacked merit was based upon its application of law to the facts of this case.

The Veterans Court noted that VA had found the evidence Mr. Alexce submitted in

January 2005 to be mere duplicate copies of documents already in the record and

therefore determined that the additional copies were not required to be added to the

record. A2. The court noted that VA's action was consistent with provisions in its

procedural manual advising VA personnel not to include duplicate copies of

documents in the claims file. ld. The court applied the presumption of regularity

and presumed that VA properly determined that the documents submitted by Mr.

Alexce were duplicate coPies of documents of record evidence. A3.

B. Mr. Alexce's Arguments Are Fact-Based

• Mr. Alexce's arguments on appeal regarding this issue are cursory and

vague. Nevertheless, it is apparent that his disagreement is primarily with the

factual premise of the Veterans Court's decision - i.e., the records he submitted

were merely duplicate copies Of records already in his claims file - rather than with

any legal standardapplicable to the issue in this case.• Although he argues that he

was entitled to an adverse inference as a result• of VA's destruction of the

documents he submitted (see Appellant's brief at 10-I 1), that assertion necessarily

rests on the premise that those documents were not merely duplicate copies of

13



existing evidence, but provided additional relevant evidence that could have

substantiated his claim. That premise is entirely factual in nature and inconsistent

with the basis of the Veterans Court's decision. That he seeks to dispute the

Veterans Court's findings regarding the nature of his submissions is apparent from

his assertions that "he believed" that the records he submitted "substantiated his

claim for entitlement to VA benefits" and that those records were "relevant and

material to his claim-." Appeilant's brief at 6, 8. Pursuant to

38 U.S.C. § 7292(d)(2)' this Court possessesno jurisdiction to resolve

Mr. Alexce's disagreement with the factual•premise of the Veterans Court's

decision. •

In Cromer v. Nieholson, 455 F.3d 1346 (Fed. Cir. 2006), this Court found

that it Possessed jurisdiction over a claim that the destruction of a veteran's service

records by fire at a Government facility warranted an adverse presumption. The

•Court explained that it "has interpreted its jurisdictional grant to permit reviewof

'a decision of the Court of Appeals for Veterans Claims on a rule of law,' even

where that rule of law was not 'relied on. by the Court of Appeals for Veterans

Claims in making its decision,' so long as 'the decision below regarding a

governing rule of law would have been altered by adopting the position being

urged.'" ld. at 1348-489 (quoting Morgan v. Principi, 327 F.3d 1357, 1361, 1363

14



(Fed. Cir. 2003)). In that case, there was no apparent dispute regarding the

operative facts •of the case. Rather, the appeal centered upon the appellant's

articulation of a governing legal standard that, if adopted, would alter the outcome

of the case. Specifically, the appellant asserted that, when documents in the

Government's possession are destroyed by fire, the Government should be

presumed to have been negligent and that such presumed negligence is •sufficient to

warrant an adverse inference. Cromer, 455 F.3d at 1350.

This case is distinguishable from Cromer because Mr. Alexce seeks to

dispute the central operative fact underlying the Veterans Court's decision.

Although Mr. Alexce arguably articulates a legal standard governing adverse

inferences (see Appellant's brief at 10), application of that standard could alter the

Veterans Court's decision only if it were established that the documents

Mr. Alexce submitted were something other than duplicate copies of evidence

already in the record - a factual premise that the Veterans Court has rejected and

which this Court cannot revisit. This Court's "case" jurisdiction in challenges to

Veterans Court decisions based upon a rule of law does not in any way alter the

prohibition in § 7292(d)(2) on review of factual determinations or the application

of law to the facts of a case. See Lamour v. Peake, 544 F.3d 1317, 1320 (Fed. Cir.

2008).

15



Accordingly, this Court should dismiss Mr. Alexce's fact-based challenge to

the Veterans Court's determination that he is not entitled to an adverse inference

under the circumstances of this case.

III. Mr. Alexce's Due Process Argument is Not Properly Before This Court.

This Court should decline to address Mr. Alexce's due process argument

because that argument was not properly raised to the Veterans Court and was not

addressed by that Court. Under 38 U.S.C. § 7292(a), this Court may review "the

validity of a decision of the [Veterans] Court on arule of law" or the validity of

any statute or regulation or interpretation thereof "that was relied on by the Court

in making the decision." In this case, the Veterans Court did not rule upon any

constitutional matter, nor did it interpret or rely upon the Constitution.

Under 38 U.S.C. § 7292(c), this Court may decide Constitutional issues "to

the extent presented and necessary to a decision." In this case, Mr. Alexce failed to

properly present and preserve his due process argument before the Veterans Court

and that issue therefore is not properlY presented in this appeal. Mr. Alexce could

have raised his due process claim t ° the Veterans Court but did not do so until his

motion for reconsideration. As this Court has explained, when an issue is not

properly raised in a party's principal brief to the Veterans Court as required by that

• court's rules, that issue "need not be considered and, in fact, ordinarily should not

16



be considered." Carbino v. West, 168 F.3d 32, 34 (Fed. Cir. 1999). Because that

issue was not properly raised to or decided by the Veterans Court, it is not properly

presented for review in this Court. See Norton v. Principi, 376 F.3d 1336, 1339

(Fed. Cir. 2004) (declining to reach due process claim not properly raised below);

Smith v. West,214 F.3d 1331, 1334 (Fed. Cir. 2000) (same).

Before the Veterans Court, Mr. Alexce argued only that, because of VA's

alleged spoliation of evidence, he was entitled to a presumption that the destroyed

evidence was sufficient to prove his claim. A2. In his motion for reconsideration,

he raised the distinct claim that VA's destruction of records, without prior notice to

him, violated his due process "right to a fair hearing." A4, The Veterans Court

properly declined to address that late-raised argument. See Carbino, 168 F.3d at

34; Bluebird Savings Bank, F.S.B.v. United States, 466 F.3d 1349, 1361 (Fed. Cir.

2006) ("an argument made for the first time in a motion for reconsideration comes

too late, and is ordinarily deemed waived and not preserved for appeal").

Accordingly, this Court should decline to entertain Mr. Alexce's due process

claim.

17



IV. The Veterans Court Properly Found That Mr. Alexce Was Not Entitled
To An Adverse Inference Under Principles of Spoliation

A. VA's Policy And Legitimate Business Interest
To Eliminate Unnecessary Documents

If the Court were to reach the merits, the Court's recent decisions in Micron

and Hynix also provide guidance. The Court noted that where a party has a long-

standing policy of destruction of documents on a regular schedule, with its policy

motivated by general business needs, destruction that occurs in line with the policy

is "relatively unlikely" to be seen as spoliation. Micron, 2011 WL18159785 * 8

(innocent purpose of limiting volume of party's files). The Court in Hynix noted

specifically that there is a legitimate business interest Of eliminating unnecessary

documents and data. Hynix, 2011 WL 1815978 at *5. Here, the VA relied upon its

well-established policy, motivated by its general business needs, to eliminate

unnecessary documents from the claims record. Micron also is distinguishable on

the facts because in Micron, the party held a second "shred party" (shredding

hundreds of boxes of documents) after it reasonably anticipated litigation,

instituted a destruction policy by which it destroyed all of its old backup tapes of

emails, .and instructed its employees to look for helpful documents to retain - all in

furtherance of its litigation strategy. The standard that the Court employed to

determine whether the•party accused of spoliation acted in bad faith is whether the
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spoliating party intended to impair the ability of the potential defendant to defend

itself, and whether the opposing party was prejudiced. Micron, 2011 WE,

18159785 at * 12-14. In addition, in Hynix, the spoliating party, in its "shred day,"

kept no record of what was destroyed. Hynix, 2011 WE, 1815978 at *5. In sharp

contrast here, the VA engaged in a good faith effort to maintain all relevant

documents, eliminate only duplicate records, and the VA kept a record of the

document it eliminated. The VA did nothing with respect to the duplicate medical

record of Mr. Alexce to impair his ability to advance his claim and did nothing to

prejudice Mr. Alexce. Thus, pursuant to the rationales of Micron and Hynix, the

VA did not engage in spoliation.

Thus, if the Court concludes that it possesses jurisdiction to address Mr.

Alexce's claim of entitlement to an adverse inference due to VA's alleged

spoliation of evidence, it should affirm the Veterans Court's decision because Mr.

Alexce identifies no error in that decision. Mr. Alexce asserts that, under the

doctrine of spoliation, he is entitled to a presumption that the records destroyed by

VA would have been sufficient to establish his entitlement to an increased

disability rating. In rejecting that assertion, the Veterans Court relied upon three

factors. First, the RO had specifically stated that the records were destroyed

because they were duplicate copies of documents already contained in the claims
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• file. Second, VA's actions were consistent with its established procedures of

excluding duplicate copies of the samerecord from the claims file, to control the

size of those often-voluminous files. Third, the court noted that the presumption of

regularity, as applied to the facts of this case, supports the conclusion that the

destroyed documentswere merely duplicate copies of the treatment records VA had

already obtained.

B. Applicable Case Law On Spoliation

Mr. Alexce fails to establish that the Veterans Court misinterpreted any

statute or regulation, erred with respect to any rule of law, or otherwise erred in

concluding that an adverse inference was not warranted under the facts of this case.

He asserts only that the facts of his case satisfy the criteria announced by the Court

of Appeals for the Third Circuit in Brewer v. Quaker State Oil Ref. Co., 72 F.3d

326, 334 (3 ra Cir. 1995). InBrewer, the Third Circuit indicated that, for an adverse

inference tobe warranted, it must be shown (1) that the evidence in question was

",relevant to an issue in a case," (2) "that the evidence in question [was] within the

party's control," and (3) that "it must appear that there has been an actual •

Suppression or withholding of the evidence." Id. In particular, Mr. Alexce asserts

that , because VA admittedly shredded the records he provided, there necessarily

was an "actual suppression o r withholding of evidence." This argument
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misunderstands the doctrine of spoliation •as articulated by the Third Circuit and by

this Circuit.

In Jandreau v. Nicholson, 492 F.3d at 1375, this Court explained the

circumstances under which the destruction of records may support an adverse

inference against the custodian of those records. The Court explained:

The general rules of evidence law create an adverse inference

when evidence has been destroyed and "(1)... the party having

control over the evidence had an obligation to preserve it at the

time it was destroyed; (2)... the records were destroyed with a

Culpable state of mind; and (3)... the destroyed evidence was

relevant to the party's claim or defense, such that a reasonable trier

of fact could find that it would support that claim or defense."

Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 107

(2 ndCir. 2002)(internal citation and quotation marks omitted)...

Jandreau, 492 F.3d at 1375. Mr. Alexce has not attempted to demonstrate how

those conditions are met in this case. As Jandreau indicates, one essential

prerequisite for an adverse inference is a showing that "the records were destroyed

with a culpable state of mind." See also Cromer v. Nicholson, 455 F.3d at 1351

("Cromer has identified no case in which an adverse presumption or inference was

drawn in the absence of bad faith or, at a minimum; negligence"); Eaton Corp. v.

Appliance Valves Corp., 790 F.2d 874, 878 (Fed. Cir. 1986) ("the test is whether

the court could draw 'from-the fact that a party has destroyed evidence that the

party did so in bad faith.'") (quoting S. C. Johnson & Sons, Inc. v. Louisville &
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Nashville Railroad Co., 695 F.2d 253,258 (7 th Cir. 1982)).

In this case, the Veterans Court found no evidence of a culpable intent or

improper purpose on VA's part_ Rather, the court found that VA's actions were

taken pursuant to established procedure of removing and destroying duplicate

copies of documents that are already in the record. The Veterans Court's finding

that VA destroyed the records pursuant to established procedures because they

were duplicate copies of existing records makes clear that Mr. Alexce has not

satisfied the second Jandreau element of culpable intent. Further, the finding that

the destroyed documents were merely copies Of records already in the record makes

clear that the other Jandreau elements have not been met. The removal or

destruction of a duplicate copy of a document that remains in the record does not in

any way alter the content of the evidentiary record and does not adversely affect the

claimant such that VA would be under an obligation to, preserve the duplicate.

Further, because a duplicate copy of a document would have no value greater than

th e Copy already inthe record, there is no basis for a trier of fact to find that adding

the duplicate copy to the record would support the claim in a way that the

previously-obtained copy did not support the claiml

Mr. Alexce has identified no error in that determination and offers no basis

for imputing culpable intent to VA. He points to no evidence suggesting that VA
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destroyed the documents for an improper purpose. Indeed, he points to no

evidence suggesting that the documents were anything other than duplicate copies

of treatment records already contained in his claims file. Although Mr. Alexce

submitted the documents in question to VA and he should be expected to have

some record or at least a recollection regarding the nature of those documents, he

has offered no clue as to the nature and source of those •documents. As this Court

has stated, "[t]he burden is on the party seeking to use the •evidence to show the

existence of each [of the three Jandreau] criteria." Jandreau, 492 F.3d at 1375.

Because Mr. Alexce failed to carry ithat burden, the Veterans Court correctly denied

his claim.

Mr. Alexce appears to rely upon the flawed premise that the fact that VA

destroyed the documents, standing alone, is sufficient to warrant an adverse

inference, irrespective of the reasons for VA's action. In Cromer, however, this

Court expressly rejected the contention that an adverse inference could be drawn in

the absenceof a showing of bad faith or, at least, negligence on the Go'cernment's

part. Cromer, 455 F.3d at 1350-51, Further, to the extent Mr. Aiexce seeks to

suggest that the Third Circuit,s decision in Brewer supports the view that a

showing of bad faith or negligence is not required, his reliance •upon that decision

is misplaced. The Third Circuit explained that the requirement under its precedent
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for "an actual suppression or withholding of the evidence" mandated a showing of

culpable intent:

No unfavorable inference arises when the circumstances indicate

that the document or article in question has been lost or accidentally

destroyed, or where the failure to produce it is otherwise properly

accounted for. See generally 31A C.J.S. Evidence § 156(2);

29 Am.Jur.2d Evidence § 177 ("Such a presumption or inference

• arises, however, only when the spoliation or destruction [of evidence]

was intentional, and indicates fraud and a desire to suppress the truth,
and it does not arise where the destruction was a matter of routine with

no fraudulent intent").

Brewer, 72 F.3d at 334.

Mr. Alexce's Suggestion that the destruction of documents warrants an

adverse presumption irrespective of the basis for the destruction is thus contrary to

this Court's precedent and contrary to the very case upon which he relies.

Moreover, imposing an adverse inference under the low threshold suggested by Mr.

Alexce would create a serious inconsistency with the standards prescribed by

Congress for adjudication ofveteransbenefits claims. See Cromer, 455 F.3d at

1350 (adverse inferences "are contrary to the general eVidentiary burden in

veterans' benefit cases, which requires that 'a claimant has the responsibility to

present and support a claim for [VA] benefits.' 38 U.S.C. § 5107(a).").

Accordingly, the Veterans Court's decision is consistent with Jandreau,

Cromer, and Brewer and reflects the Veterans Court's finding that VA's
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destruction of duplicate copies of evidence was a routine matter than did not

adversely affect Mr. Alexce and that Mr. Alexce failed to establish the culpable

intent necessary to support an adverse inference. 4

Although not necessary to a decision, we note that Mr. Alexce

unquestionably had access to the records in question, given that he provided them

to VA. An adverse inference generally is not appropriate where the parties have

equal access to the evidence in question. See Eaton, 790 F.2d at 878 (destruction

of the original relevant documents was "harmless" where those documents had

been previously produced to the plaintiff); In re Ionosphere Clubs, Inc. v. Chemical

Bank, Inc., 177 B.R. 198, 207 (Bankr. S.D.N.Y. 1995) (when missing or destroyed

4 Kirkendallv. Department of the Army, 573 F.3d 1318, 1325-27 (Fed.

Cir. 2009), a recent case on spoliation, is distinguishable. In Kirkendall, a

case brought under veterans' preference statutes, the agency confessed that

it destroyed documents where the relevance of the documents was beyond

doubt, andl without those documents, the petitioner was "at a loss" to

determine whether, compared to non-veteran competitors for the position at

issue, his Status as a veteran had worked against him. Id. at 1326-27. The

petitioner made a "compelling case" that his litigation was hampered

because the agency destroyed the evidence that might have shown a

violation his veterans' rights, and the destruction was in violation of the

agency's own document retention program. /d. Nothing even comparable

is present here.

In addition, while the Court recognized in Kirkendall that the issue of

whether the standard is bad faith or negligence was left open inJandreau,

492 F.3d at 1372, even if the lower "negligence" standard were to apply,

thereis no evidence of any negligence here.
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information is not in exclusive control of one party, adverse inference is not

warranted because no one has been harmed). Mr. Alexce has not suggested that he

provided VA with his only copy of the documents in question and that he and his

attorney have lost all recollection of the nature and content of those documents.

Although he unquestionably had, and may still have, copies of those documents, he

has not alleged that the documents he provided to VA wereanything other than

treatment records from the New Orleans VAMC, which were already in the record

before VA, nor has he alleged that a copy of the documents he submitted is not

currently in the VA record. Rather, he appears to rely solely upon the assertion that

VA's destruction of the evidence entitles him to a default judgment.

Because Mr. Alexce has identified no error in the Veterans Court's decision

denying him an adverse inference, this Court should affirm the Veterans Court's

decision.

V. Mr. Alexce Has Not Demonstrated

Any Violation Of His Due Process Rights

In the event this Court finds it appropriate to address Mr. Alexce's due

process claim, it should reject that claim and affirm the decision of the Veterans

Court because Mr. Alexce has shown no violation of his due process rights.

"Procedural due process imposes constraints on governmental decisions
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which deprive individuals of 'liberty' or 'property' interests." Edwards v. Shinseki,

582 F.3d 1351, 1355 (Fed. Cir. 2009) (quoting Mathews v. Eldridge, 424 U.S. 319,

332-33 (1976)). Although we maintain that property right protections do •not attach

to mere applicants for benefits (or in this case_ requests for additional benefits),

Lyng v. Payne, 476 U.S. 926, 942 (1986), this Court has held that claims of

entitlement to veterans disability benefits are a property interest protected by the

Due Process Clause. Cushman, 576 F.3d at 1298.

It is unclear from Mr. Alexce's brief whether his claim is that he was denied

due process because he was not given adequate notice of VA's destruction of the

duplicate records, or because VA allegedly decided his claim based on a

"tampered" record (see Appellant's brief at 8-9, 11).

To the extent his due process argument rests upon an assertion of inadequate

notice, it fails because Mr. Alexce received ample notice of the evidence VA

considered in reaching its decision and ample opportunity to identify any evidence •

that was not among the evidence listed by VA as having been obtained and

considered in his case. He failed to identify any such evidentiary deficiencies

before VA or the Veterans Court and he does not, in this appeal, identify any

evidence that was not considered by VA.

The "core of due process is the right to notice and a meaningful opportunity
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to be heard." LaChance v. Erickson, 522 U.S. 262, 266 (1998). Existing VA

procedures prescribed by statute and regulation provide for such notice and

opportunity throughout theadjudication process. See Thurber v. Brown, 5 Vet.

App. 119, 123 (1993) ("entire thrust ofVA's nonadversarial claim system is

predicated upon a structure which provides for notice and an opportunity to be

heard at virtually every step in the process"). Numerous statutory and regulatory

provisions establish the requirements for notice and the opportunity to respond at

various stages of VA proceedings. See, e.g., 38 U.S.C. §§ 5103(a), 5104, 7105(d),

38 C.F.R. § 3.103(b).

A VA regulation, 38 C.F.R. § 19.38 provides that, when a claim has been

remanded for additional development, unless that development results in a full

grant of the benefits sought, VA must issue an SSOC documenting the additional

development conducted on remand and must provide the claimant a 30-day period

to respond to any matters addressed in the SSOC. This procedure serves to notify

the claimant of the evidence developed and considered On remand and to provide

the claimant an opportunity to notify VA if he believes the statement is inaccurate

or incomplete, or if he believes additional evidence should be obtained.

Mr. Alexce asserts that he was entitled to notice that VA had destroyed his

records and the opportunity to submit additional evidence or to show that the
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evidence he submitted was not duplicative of existing evidence. Although VA did

not specifically inform Mr. Alexce that it had destroyed those duplicate copies, the

February 17, 2005, SSOC sent to Mr. Alexce pursuant to 38 C.F.R. § 19.38

expressly informed him of the additional evidence VA considered following the

Board's September 2004 remand. The SSOC stated that VA had obtained and

considered treatment records from the New Orleans VAMC for the period from

November 5, 2002, to September 20, 2004, and it noted further that he had

identified that facility as the only place his condition had been treated. A39. This

notice, sent less than two months after Mr. Alexce submitted the records to VA,

provided Mr. Alexce with adequate notice that, if he believed he had provided VA

with medical records of treatment other than at the New Orleans VAMC between

the dates listed in the SSOC, he should inform VA of that fact. Further, the SSOC

expressly informed Mr. Alexce of his opportunity to respond to any matters in the

SSOC with which he disagreed. As the Board found, Mr. Alexce did not identify

any other evidence that was not already in the record. A54.

Mr. Alexce has not shown that he was deprived of notice of VA's actions on

remand or the evident_iary basis on which the Board would decide his claim or that

he was denied an opportunity to respond; The record shows that Mr. Alexce

received treatment for his leg disability only at the New Orleans VAMC, VA
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obtained the records of his treatment at that facility, and VA found the records

submitted by Mr. Alexce, which he identified as medical records, to be duplicate

copies of treatment records. It thus appears that the records Mr. Alexce submitted

were copies of his treatment records from the New Orleans VAMC. Mr. Alexce

has not alleged otherwise. Ifhe believed that he had submitted medical records

distinct from those pertaining to his treatment at the New Orleans VAMC, VA's

February 17, 2005, SSOC would have clearly provided him notice that VA did not

consider those records and notice that he had an opportunity to respond by

asserting that VA should consider them.

Due process requires the opportunity to be heard "'at a meaningful time and

in a meaningful manner.'" Armstrong v. Manzo, 380 U.S. 545,552 (1965). In this

case, the February 2005 SSOC listing the evidence obtained on remand was

provided shortly after Mr. Alexce's January 2005 submission, at a time when he

and his attorney reasonably could be expected to recall the nature of the evidence

he submitted even if they failed to retain copies of it. He thus had a meaningful

opportunity to address any deficiencies in the evidence that could have related to

VA's destruction of the duplicate records. Even to this date several years later, he

has conspicuously failed to provide any information as to what records he actually

submitted in January 2005, even though he reasonably may be expected to know
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what records he submitted and whether they related to matters other than his

treatment at the New Orleans VAMC. Accordingly, he has simply failed to show

that he was denied notice and a reasonable opportunity to support his claim.

To the extent that Mr. Alexce's brief references Cushman and the importance

of a "tampered-free record" suggest that he is alleging that VA violated his due

process rights by relying upon an altered or inadequate record, his argument is

similarly devoid of any support. Appellant's brief at 9, 11. In Cushman, this Court

found that a VA employee had altered a medical record for unknown reasons and

VA's•reliance upon the altered record violated Mr. Cushman's right to a

fundamentally fair adjudication. Cushman, 576 F.3d at 1300. The Court noted that

"the substance of the alterations spoke directly to" the central issue in Mr.

Cushman's claim, concerning his ability to work, •and therefore "was indeed

prejudicial" to him. ld. Although Cushman did not elaborate upon the type of

evidentiary irregularity that would rise to•the level of a due process violation, this

case is not similar to Cushman. Here, there is no mystery as to why VA destroyed

the documents in question. • VA expressly found that they were merely duplicate

copies of evidence already in the record. As the Veterans Court noted, the

exclusion of duplicates from the claims file was consistent with VA procedures,

which prohibit inclusion of duplicate copies of documents in the claims file, in
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order to prevent unnecessarily increasing the size of those often-voluminous files.

Moreover, although Mr. Alexce has first-hand knowledge of the nature and content

of the documents he submitted, he has neither alleged nor shown that they were

anything other than what the RO found them to be, i.e., duplicate copies of his

treatment records. There is thus no basis for finding that the evidentiary record

before VA was deficient in any respect, much less in a respect that could rise to the

level of a violation of constitutional rights.

Finally, Mr. Alexce has failed to show how he was harmed by the alleged

due process violation. As noted above, he points to nothing in the records to

suggest that the documents he submitted were anything other than duplicate copies

of evidence VA already had. The exclusion of duplicate copies does not prevent

VA from considering the content of the record based upon the copy that is in the

claims file. Accordingly_ even if VA were required to provide him notice that it

was excluding the duplicate records he submitted, he could not have been harmed

by the lack of notice or the exclusion of those duplicates.

CONCLUSION

For the foregoing reasons, we respectfully request that this Court dismiss this

appeal or, alternatively, affirm the decision of the Veterans Court.
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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 06-3559

PERRY R. ALEXCE, APPELLANT,

V.

ERIC K. SHINSEKI_

' SEcRETARY.OF VETERANS AFFAIRS, APPELLEE.

Before DAVIS, Judge.

M MOR , tn DECISION

. k,,D r" .,_

f.-.:.... .._

. Note: Pursuant to U.S. Vet. App. R. 30(a),. . . .- •

this action may not be Cited as precedent. ."

DAVISI Judge: U.S. Army veteraaPer_Y R. Alexce appeals.through counsel from. a May 11, • .

2006, Board of Veterans' Appeals (Board) decision that denie d a disability rating, inexcess of:l 0% " ' "' : "

for a postsurgical knee condifi0n. This Court has jurisdiction to re_,iew the Board's decision pm'suan_t . "

to 38 U.S.C. §§ 7252(a) and 7266(a): Single-judge dispositi0nis appropriate. See Frankel v. ...

Derwinski, 1 Vet.App. 23, 25-26 (!990). For the followingreasons, theCourt Win afftrm theBoard's
- ', . :4

May 2006 decision. ' '.. . . . ..

The appellant raises a single argument on appeal He asserts that VA's destruction of medical

evidence that he submitted in January 2005 constitutes spoliation. He argues for sanctions including

an adverse presumption that the evidence destroyed would have proven that he' is entitled to a

disability rating in excess of 10%.

The Secretary responds that VA destroyed the evidence because it was duplicative of medical

records already in the claims file. He further states that such destruction of duplicative material is

standard procedure. SeeVAAdjudicationProeedureManual and Manual Rewrite (M-21.-llvlR), pt.

III, subpt. ii, ch 4, See G, para. 23(d). The manual, which sets forth claims handling procedure for

internal VA purposes, states that the objective of this procedure for eliminating duplicate documents

.



.o-,.

is to prevent the claims file-which can become quite voluminous in-the course of protracted

development-_om growing in size beyond what is demanded by the claim.Td.

In such administrative matters the Court will assume ,in the absence of clear evidence to the

contrary, that VApropcrly discharged its official duties. See Warfield_ Gober, l0 Vet.App, •483,

486 (i997); Ashley v. Derwinsld, 2 Vet.App. 62, 64-65 (1992). The Courthas previously applied

thi s presumption to matters involving the maintenance of a claims _e. See Redding v. West, 13

Vet.App. 512, 515 (2000) (no clear evidence that VA removed a document _om the claims file and

Concealed it). Of course I if it could be shown thatdocuments were destroyed that were both

nonduplicafive and relevant, such developments could have substantially different implications. See

Cushman v..Shinse_',.576 F.Bd 1290 (Fed. Cir. 2009). "

: Therefore;in consideration of the foregoing, the'Court AFFIRMStheBoard's May 1'1,2006,

decisionl

DATED: September22,2009

Copiesto:
. .',"

Naomi E. Favre, Esq.

•Vi_ General Counsel (027)

.- . : .

.?
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• ' IN THE UNITED STATES COURT OF APPEALS

FOR VETERANS CLAIMS

PERRY R. ALEXCE, )
)

Appellant, )

• • . )

V:

JAMES B. PEAKE, M.D.

Secretary of Veterans Affairs,

Appellee

)
)
)
)
)
)
).
)

Motion For Both Single-Judge
Reconsideration and a

Panel Decision

Vet. App. No. 06-3559

" Comes• now Appellant-Petitioner, Perry Alexce, who requests a.

reconsideration of the sing!e_judge decision in this case, dated September

22, 2009; and who also requests a panel decision in the instant case.

Points of Law Overlooked

Or. Misunderstood

The Court overlooked (and/or misunderstood ) that a veteran's

entitlement to disability benefits is a property interest protected by the Due
Process Clause of the United States Constitution.

The Court further overlooked (and/or misunderstood) that the

unilateral removal of relevant documents from Appellant's claim file,

without prior notice to Appellant, was a violation Of Appel!ant's due process

fight to a fair hearing and determination of his case.
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5



Discussion

In the Court's September 22, 2009 decision m this case, it intimated

that a different outcome may have resulted if Appellant's case •came within

the purview of Cushman V. Shinseki, 576 F. 3d 1290 :(Fed. Cir. 2009)

Appellant submits that his case indeed falls within the purview of the

Cushman case, and should therefore, be decided accordingly. .

Argumeni . "

Appellant submitted medical records he. believed substantiated

essential elements of his claim to•entitlement to disability benefits as a result

of his mil!tary servicel , •

The medical •records were relevant to his claim.

Without prior notice to the Veteran, the VA unilaterally, and

without .prior .notice .to the veteran_ removed" the. medical records from

Appellant's claim filel " •

Such a "removal" violated• Appellant's right to "due process"

• . . • .

• Conclusion

Based on the foregoing: 1) the Court's September 22, 2009

•decision shtuld be vacated; and.2) an order should be entered in favor of

Appellant-PetRioner.

Respectfully Submitted

//S// Naomi Farve

Naomi Fm-ve

P. O. Box 45249

Baton Rouge, LA. 70895

(504) 289-5389
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Designated for electronic publication only • "

UNITED STATES cOURTOF APPEALS FOR VETERANS CLAIMS

No. 06-3559

PERRYR. ALEXCE,

W_

APPELLANT,

ERIC K, SH1NSEKI, ..
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Be_r eO_E_, Chi_e, _d DA_S _d SCHOELEN, _es.

.ORDER . " •

Note." Pursuant to U.S.Vet.App, R. 30(a),

.. this act,'on may not be Cited as precedent.

In a memorandum decision dated •September 22, 2009, .the Court affirmed.the Board of

Veterans' Appeals decision.dated .May ! 1,2006. That decision denied a disabilky rating in excess
of 10% fora post-surgical knee condition. On October 13, 2009, the appellant.filed a motion for

.reconsideration by the single judge, and, alternatively, for a panel decision.

• . f

Upon consideration of the foregoing, the prior pleadings of the parties, and the record on

appeal, it is - " ' "

ORDERED, by the single-judge, that the motion for reconsideration is denied. It is further

ORDERED,by the p_ell that the motion for apanel decision is denied. •

DATED:. February 2, 2010 PERCURIAM.

• Copies to:

Naomi E. Farve, Esq.

VA General. Counsel (027)
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Overall Status: CO C_Jerall Completion Date: 11/08/2004

Period of Service Data for Branch: A224Y

Duty _T Recited

_ume SN EO_ _AD COD . Btatus Date Status

PER_Y 05/23/_963

I_eques t/Response Infoznnation

P_y

aradQ

REQUEST: 099

PLEASE VERIFY A/_L TII_ VETBR/dq'S PERIODS OF ACTIVE DUTY, ACTIV_m DUTY FOR _,AINING,

AND INACTIVE DUTY TRAINING. THIS REQUEST IS ASSOCIATED WI_[ A REM_/D FROM 5VA. WE

WOULD APPRECIATE ANY_ING YOU CAN DO TO EXPEDITE THE REQUEST. TH_KS.

RESPONSE: 99

THE V_TERAN SERVED ACTIVE DUTY FROM 05/23/1963 TO 05/21_1965, HON. SERVICE NO.

54344274. USAR/INACTIVE 05/22/1965 TO 04/30/1969 HON.

3101 Print Page 1 Of "I
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i

_ Dapartmet,. ofVetera ns Affairs

VETERAN'S APPLICATION FOR COMPENSATION AND/OR PENSION,

VA Form 21-526. Part A: General information

Please read the attached "General Instructions"before you fill out this form.

OMB Approval NO. 2900-(X_0i
R=r,t>ondc_,LBu_:, ) h_r 30 mjn,uz_

coo_b___ I_:_Js aPAc_j

--a .: . " • '.'" ".:

;= , • , "'.•

. F " .'2 _¢ ,,.... .m

SECTION ' Tell us" | L'What areyou applying for?If youarcunsure pleiL._refer to the Ct_ral.Instructlonsr ;l_$ge2
I what YoU( _ I: Preparingyour application .. "_, " . ' I : " ". ' """' _ : _ : . l'..

are [ ,_ Compe,nsationI_ FilloutPartA ofForm 21-526"_nffP'_-L;_B an'a'C""
applying/ ...... =....

for / [] Pension I_ Fill out Pan A of Form21-526 andPartsC and D

Check the box _at / _ Compcns=tionand.PcrsionIP Ffll out PartA of Vk Form 21-526 and Parts B, C, . andP
says what you are ,a. ]|ave you ever_l_led a claim with VA 2b. ] fil¢,.l a claim for

,p,lyingfor. Besureto _ Icomplete the other No (If "No."slap Item 2b amf go to Item 3) [] Compensation [] Pension
Parts you need• (If "ye_, "provide file number below) [

. 0 y= to Other___.

SECTION Tell US 3" What isygur name? /%-/ /'(_ _V".."_/'( _

I| about _ j:/'_ . ;, t - [- _. _-%.

you First Middle Last Su_c (If applicable)

We need information 4. What is your Soci_ Security,-- .. _ 7 5. Whatis your sex?about you to process _mb_tr? _,/-"_Y_. C//'. k ,__:,

your claim faster. " _ _ _" t/ " '+ /`' J_lale [] Female

6a. Did you sarv_ underanother name? 6b."_P'leas¢list the,other name(s) you s_rved

%_] Yea (If "Ye_," go Zo Item _) - under

%_.. o (If "No, "go re Item 7)

Give us your current _ What is your addreas? IS / / _".._..:.__//, u .. ,
mailingaddressin ':J?e ._ _'J : (J" _.?'-""--""_--.-_.i(] ''

tha spaceprovided.Ifit will change $'reet_fress'ruralr°ute'°rP'O#'_c'i" _ : _/'z L I..;_/ / ._._ ,;u_,_t.n._er./ .). ('.'_

v_ithin the next three " _.: "
r_onths, give us that '

r_ew address tn block
2-9 "Remarks." Also
in block 29, give us

the.date you think

you will be at the

Ci_ State

8, What arc your telephone numbers?

ZIP Code Coumry

9. What is your e-raz£1 address? ", C _ n, [' /"

new address.

il C, :'.pl_ :_ c_

'_..

OWCP used to be
called t.heU.$.
[Bureau of Employees
Compensation

./,"

," i J
/ ; /,

-%
/"

,_ /'/ r

VA FORMs,_ _aas 21-526

J 10. W,hat is your dstu of _irth?

l: / .:
monlk day .year

12_. Axe you reoeivi]ngdisability benefits
f_om _e O_c_ of Workor_'
Compematios(OWCP)?

\ ,:

[]Y= ,N_o
([.I" "Yes_ " mm_r I2b an_ 12c abe)

13a. What is th_name of your nearest
relat/vo or other person we could

7tact if necg..3_,ry_ _1
:m lq v:,;v :),

.,.,_ /_.,,_:./.

II. Vv'her_ w#re you bOb't? J V <' _

:.
• City $_e_e Couun3,

12b,When was the claim filed?

l_c. What disability are yourcc¢iving benefits fur?

L3C. What =s his/her tclcpho_ number.
i" "

l
Evening ( " )

:'.i/UsA
--_JJ_."" t I

SUPERSEDES VA F'DRM 21-_26.'MAR 1999, VA FORM 21-fi26{Tattl, JAN ;g95

AND VA FORK_ 21-B2aSF _Ta=t), JUL 19_6 "WH}C_ WILt. NOT E_ USt_D.

13d. How is_kisl_rsonr_late,d to you?

"_:_ . • .
,.j,

21-52d, Par_ A page I

f•

RECORD ON APPEAL
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SECTION Tell us

III about

your
active

duty
1. Enter complete

information for all
periods of service,
If more apace is
needed use Item 29

"Remarks"

2. Attach your
original DD214 or a
certified copy to this
form, (We will return
original documents to
you.)

SECTION Tell us

IV about

your
r@serve
duty

i _ _ .

I 7): 3
_t,et. I entered active

service the first tire..

mo a,_ F
lgd. I left this active

service, . t (""

NP3
mo day yr

14b, I entered

my second period of
active service...

/ /
mo day yr i

14k. I left this active
service...

/ /
modayyr

,ll

15a. Did you serve in Vietnam?

[] Yes _o
r

(If "}'e.r,"alLcwer Item 25b a_so) •

14j. My service
number was.,.

14e. Place: |

14L Place:

141. Place:

16a. Were you stationed in the Gulf after
August 1, 1990'?

(If Fes. " acr_er Item 16b

17a. Have you ever been[a.prisoner of
war?

[] Yes _o
I

(if "Ye_." an.rwer hues 27b, _17c,.and 17d also)

17c,When were you confined7

In

_/ / /

lSa. Are you currently assigned to an
• active reserve unit?

[] Yes _/_No

(if'Yes, :answer lNm 18b aIJo)

I

18c. Were you previously assig_d to an
active reserve unit within the last 2

years?

/

[] Yes _(No

(if "Yhs,"ahawer Item 18d also)

14m. Branch of [14n.Grade, Rnk,

Service I or rat/rig

I
" '_b.When were you in Vietnam?

I

J_om tO

// //
mo day yr mo day yr

16b. Do you want to have medical mad other
information about you included in the

"Gulf War Veterans' Health Registry?"

0 Yes 0 No

17b. What country or government imprisoned
you?

17d. What was the name of the camp or sector
and what l_re the names of the city and
countrynear its location

, , ,, ,

telephone number of your currenl unit? ,

18d. What isthename, mailingaddress,and
telephonenumber of thatunit?

21-526, Part X page 2

RECORD ON APPEAL
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SECTION (ContinueO
IV Tell us

about your
reserve

duty

Instructions18g-18k
If you are _zrrmtly or hav¢

for operada-tml or Suplmrt
duty,

1. Cmmplet¢ 18g-JSk for _.

the s¢_c¢ on_.

2, Attach proof ofrederic
5¢fvtc¢

lnxt.ructions 181-18p

If your dltabl_ll"t occurred or

wo.ga_grovaltd during any
t_rlod o/rcserv¢ d_

1. COml_te 18l-Jgpfar tl_

period v,hen your

disability occurred, pP

2. Atlac_ proof d_at your '
dixabi_ly occurred during
reserve $£r_c¢.

SECTION Tell us

V about

your
National

.Guard.

duty

lnstruaion s 19e-19i

Aud, ori_ of Tvle10, Vn#td
States Code,

I. Compft_19¢-lgl fnr that
semce on_.

2. Ar_eh eroof ofthls
Federa_ Acav¢ ,Out)'

Instructions !gj-19n

If yaur dl_abillt_ occurrtd or
wasaggravated durln*,¢.ny
periM of guard d_.%

1. C_mpla¢ IP_-]gn _or th¢

pcrli3d _.n )_ur _t_

diaobi£ty occurred. _.

2. Attach.proof that your
di_abOlcy occurre'd durln$
H_ior_I Guard 5¢rWc¢. I

-m

18¢. Do you have an inactive reserve
obligation? (You perform no active duty,
but you could be activated if tbere was a

nati0nal_emergency) ,
[] Yes I._No [] Don tknow

, s¥,,lsoj"
18g. I entered reserve service...

/ / Place:me day yr

18i. I left reserve service...

/ [ I Place:me day yr

181. I entered reserve service...

"'mo/"/---dayF ]Ptae¢:

18n, I left reserve grvice. , .

IPlace:./ I.....__ _ __ .
mo day yr /

19a. Arc you currently a member of
the National Guard?

[] Yes o [] Not'a,.s.sig_ed yta

(If"Yes," aJ_vfr item 19b also)
I

19c. Were' you previously assigned to a

=mural urdt_vithinthelast 2 years'?

[] Yes '5_No

(if "Yes, " anaa(er lt_n 19d also)

19e. I entered Federal Active Duty.

Place:

/ / Imo a_y yr

19go I left Federal Active Duty• . .

[ / Prate:mo day yr

19]. [ entered National Guard...

/_.../'_ ..... IP'"":

me day yr ]

Bq, I left Natioazl Guard. , .

/ / }Place.:
me day 3_" i

I

18f, What is your re.qerv¢obligation
termination date?

lSh.My service number was...

18j. B_nch of lgk. Grade,rank,
servic_ or rating

18m. My service number was...

180. Branch of 18p. Grade, rank,
service or ratia_

/] l
S'"_' t_le.phog¢ number of your current unit?
t•*. • ¢ -

_.,-_..; .'.-' ,:. _ ',.

tgd. W'nff"t_'_e;'mailing address, and

te!ephona number of that unit?

' 19f. My service number was...

i9h. Bran.ohio f I91. Grade., rank.

servicer or radng

I

19k: My service number was...

19m. Branch of 19a. Grade,rank,
service or rating

I

RECORD ON APPEAL

2J. 52d, Part ,_ pagt
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V[ _L_trt or from yo_ _-._ppe.Ja_ b_p,p_ I n,e.moe._vJ._,Jd.te_ c-f fil_ _ w:,zi:-'._t

_,igamem? ] ho_ital, etc,)
travel _If "t'es,"anaw¢rlttaxs 2Oh / / I
3"_a'tu$ _ru 20e end &e_';an/ of ' - I

Part B: C¢_np_A_ation) • mo day yr [

T_|| ue 21a, A_ you r_dving or v, il] 3"0'-' 121_, Wb_t hrar_A;of _e,-v_¢.-..! _,_ ;, V,'3,:_tis _,_
SECTION

or raaiaex p_y that I it, ._yi_g or "_i; _y I mo_tiqy
about _re_

Vii your is _ on2"our mili_7 _r,'i_? I ),our reded o: I _o_

benefits (1:"Ds, ' ar,sw_,dt_ 2Jb thru 21f. :J "Na, ,_,p ] ) _ •

When _ou flle tb.l_ LoItch 221 I l .I, I
opp_'atk_ )_,u are 21d, Wh=t is your re,timr_.u( b_r,.od on?
telling us that you want to
gel VAcampaasaaon [] Le_ of_r',qcz [] Dis-..bility [] "rDP,.L CT_rw,,oc_:yDi_h'l'._yg_re,6 Li_t)
inxtead of military retired

pay. Ifj,_u currouly 2 I.e, 5iffa [r,..#¢i,_ y-oz w_l!t to :,e.c¢_¥¢ raitita," 5' ,_.tzt_¢,!pay it_s'leazl 03"Vt, co,aTp.e._tiOa
rectivt rngitmy retired
'poy, b_u ahould be a'_mre
that _,_ ",_l reduce yo_,
rtar_l pay by the amat.mt
of any com pmsatlon that
yau are av_rd*'d. VA ,,,._dt 21f. H_"_ you r_c_iv_dor _.iI! yon r_..e._ve a_y of th_ foUox_ia_ m_iita,--y be_ofit_'?
nOt_ the MllitaC/ ReHred fPlag_echeekthe appr_prlalt bax_$and t_ll _¢ the am_wd)
Pay Center of adl beaefit

chane_. Benefit Amount ",.

)'or must sign 2h_ if you --_.T--_x
want to keep getling /
mYbaryregeedl_y (1) [] LumpgamP-,eadjustmentPay $ .Z_ "'\ \

compansoaon. (2) [] Sepa_hon pay under 10 USC I174

Please see page 4 a/the . ,

Generallns_'uctl_nsfar (3) ,'"] SI_ial Separation _¢nefi. _ (sgB) ___.4,/ :
V.4 Form 21-526, " ._

/
A:

If you have go.tea both (.I-)[] Voluntary Sepam:ion ]_celltive (V$l) : . t'
m_Jtc_/ retired pay and -t" ..... .. #
VA campo_ation, aa._n_ ,< r," " • . . r_ • " • ! _ ."'.

,_ ._. _) [--I **t_bfl_tySo_eranc_.avOwmeofababut_ / : ..
oJ the amoum you get | " _ _ " --

may" be recout_d by E4, _ •, _:"
or in lhe ca_eof V_l, b:• [{.6)[[] Oihor ft-.tlu_ _, ;y_et,rbene._t J _._ ,

th¢ De_artmer_ _¢'De " _ ....................

er'd i_Yment_ hcgimKug lan,.;_ry2, 1999, mutt be-n'.xd¢,b'j _*,¢¢_on".cNnds._.,"an_f:r "_EFF)_so'¢al[ed

SECTION Give Us I D';.r¢ct De,:o.-'.:t PIc_c a_eh • voided persenal eh_k or dcpov.':s*2por provide th.¢info._atieu requited

VIH direct [ "c_nw In I_ems_7.,2."Iand 24 m en.w.lIin Oh'e.czDeT,aG:. If vau do no _.have s b_'.J; acoou;it w_ wi'dglv_ y:u; .x
deposit I w, iv=r froth Di:¢et D_p_,i:,i:_tt che_kthe box bd,_av h Item '/-2. The Tre..*.su_ Depe.,'Lmer.t iswnrl_ni_ or.

i Jr;{orm..-'_,_D ] _ar, ing bnn.eacoouets _vaik.bl¢ In ) o2. Onyx ihesc _¢cr,un_s _._ _.wil_ble, ynu wiU bt_ _.bl¢ _:.d_iGe whe.ff_':

_._ you wiih re gign-up faz _',e of -'.hesc2r,unts ot _'_,¢:_mJeI._*..x:¢Ne .- l::_:p:.rcheek. You ohfi e,t_Ot¢.qOe*i
_' {w:fi_,e: d _,.' h_';_ _th_ ¢bc_;-_,s_.n_.'esthat yc.u f:.ti _'oo)J, ¢_'..'geyou _ h,_rd-'hip h:, be enrcd/e_ 2a Dire,e=

_f ,.._._/s &rc. 'Dec-c._.;. VG,:el.av,._a*re.De0._,-;_*,.:tt e,_",'_tm_* A_r.:, i'.% .¢...Ma_n _re_. Sue,<. _, Z',_h_ez OK

• _Wttrt_d w_. Wi]} :.,_'w;l"n.e._ 744_t,700._ at.c: g;v'- _;: :, bri:.f ".i¢sc_?_ of ,,;:_ yet: Oc 3..'__:':zl: to Feraeip_rc _,-:_.i: .-,d C,¢;',a,.tt.
infhn_tion inorder to .L.................................................. ,

you. Ple.r,:.eream _te. : r_ .reec:!,':y _t I d.r, _ol have a_ _;_:un",_'-:h,_r....,:,'

_;asmFh _ta.,-tiag with, . [ " '_ L"_=¢_n8 _ iasfi_tio:_, or ce_-,.ifie_ paym_t:t age_ _.

"ABfedemlpuy_ntz..." i .._ S_vings.

and ;he_z e_ther: [ Ao..'eunt number

.E.Atl_tch a voided [ 23. Name of financial imtio_tJeu
the=k, or

L_......... ...................................................................
"£. An..':w,-r qu_tmn_ [ 24. I(_mting or tramit number

22-2_- _c, thefiche. _ ............................................. •............................:.......

,i 7.1-J26. ]'dtt ,:, ;._34

RECORD ON APPEAL
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sEcTIoN Give us

IX your
signature

l. Read the box that
starts, "1 certify and
authorize the release
of information:"

2. Sign the box that

says,"Your signature."

3. ]fyou signwith an
X," thenyou must
b_ve 2 pcot_leyou
know witnessyou as
you sign.They must
thensignthe form and
printtheftnames and
address_ also.

r,

SECTION

X

Remarks - Use this

space for any
additional
statements
that you would like

to make concerning
your application fo_

Compensation
and/or Pension

IMPORTANT

. Penahy: 1"helawprovides
severe pcnaltiea which
b=cludc f_e or bnprL_onmenl.
or both, for the will.rid
submission o/any sSalement
or evidence era material
fact, knowing it _o be false,
or for the Jr_dul_ .
acceplc_¢¢ of any payment '

which you are not ¢nI_¢d to.

, (

".- . [J "i "I certify" and authorize the release of informa "on:

[ certify that the statements in this documt_at are true anti complete to the best of my knowledge.
Any ph];'sician, dentist, or hospital that has treated or examined me, or that I have consulted

prefesslonally, may give the Department of Ve,terans Affairs any information sbou_ me, and [ waive
any privilege which makes the information confidential.

.....
27a. Signl_'_re of witnsss _ claimant / 27b. Printed name and address of w/tness

signed above nsing_m ".X")

/

28c. Signature of wimass (If claimant

signed above using an "X')

i i i|ll. Ill •

28b. Printed name and address of witncsa

i _,=... • ii i

29. Remarko (If you need more space to answer a question or have a convnem about a specific item

number on this form ple_e identify your answer or statement by the item number)

6. h ..

.RECORD ON APPEAL

13
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DEPARTMENT OF VETERANS AFFAIRS

VARO

701 Loyola Avenue
New Orleans, LA 70113

Perry R. Alexce

VA File Number

Rating Decision
December 4, 2002

Pc,-y Alexce.is a Vietnam Era and Peacetime veteran. He s_,--vedin the Army from May '
23, 1963 to May 21, 1965. He filed a claim for increased evaluation that was received on
luly 31, 2002.

Evaluation of status post excision of lesion of bone, right medial femoral condyle with

mild degenerative changes, which is currently 0 percent disabling, is increased, to 10
percent effective December 4, 2001.

EVIDENCE

VA Examination, VAMC New Orleans, scheduled for October 17, 2002

VAMC Treatment Reports, VAMC New Orleans, from May 30, .2002 through
November 5, 2002

RECORD ON APPEAL
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PerryK.Ale×co

Page2

I_EASONS FOR DECISION

Evaluation of status post excision of lesion of bone, right medial femoral condyle

with mild degenerative changes currently evaluated as 0 percent disabling.

In September, 1963 the veteran complained of pain in the right kneeafter twisting it. Ill
February 1964 the veteran had elective surgcry tbr removal of a calcified hematoma

overlying the area of exostosis. VAMC treatment reports dated May 30, 2002 through
November 5, 2002 show the veteran was seen on May 30, July 31, September 13,
October 8 and October 23, 20"02 for pain in the right knee.

On May 30, 2002 the veteran was seen for complaints of pain in the fight knee and was

diagnosed with internal derangement ofknec probable patellofemoral syndrome. On July

3 I, 2002 thc veteran was.seen again for pain in.the fight knee with pain 3/10 when sitting
and 9/10 when walking. The veteran was then diagnosed with right knee patellofemoral

syndrome and given a plan of physical therapy, ibuprofen, and sorer soled and cushioned

shoes. On September 13, 2002 the veteran was seen for follow-up and still complained of
pain in right knee. The veteran was refelzed to Paint Management for evaluation of knee.
On October 8, 2002 the veteran was seen again for pain of right knee and was given a
trial of Naprosyn. On October 23, 2002 the veteran was seen for follow-up of right knee

pain. X-ray of knee from June, 2002 were reviewed. Anterior, posterior, lateral, tunnel
and sunrise views were obtained. No fracture was noted, joint space was normal in

width. There were small bony projections along the medial aspect of the right distal
femur. A small metallic foreign body Was noted posterior to the proximal tibia. Mild

degene_'ative spur formation was noted along the posterior surface of the patella. The

veteran was diagnosed with mild degenerative changes, metallic foreign body posterior to
knee. Bony projections along medial aspect.of distal femur, likely at tendon insertion

sites. Physical examination on October 23, 2002 showed atrophy'of quads, right _eater

than left, range of motion within normal limits bilateral, no
medial/lateral/anterior/posterior instability, bilateral, no effusions of either knee, no

effusion in either knee popliteal fossa. Veteran states pain is inside knee. The veteran

was prescribed K.T for quad strengthening, terminal knee extension, glucosamine over the

counter, stationery biking with seat raised so knee can be extended, continue ibuprofdn,
lateral wedge for right shoe, and return for follow-up in four to five months.

A VA examination was scheduled for the veteran and was canceled on October 17, 2002

because the veteran failed to report. Evidence expected from this examination may have
been material to the outcome of this claim.

The evaluation of status post excision of lesion of bone, right medial femoral condyle
with mild degenerative changes is increased to 10 perc_t disabling effective December

4, 2001.

RECORD ON APPEAL
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PerryR. Alcxcc

Pagc 3

An evaluation of 10 percent is assigned from December 4, 2001, original date of claim.

An evaluation of 10 percent is granted if the record shows recurrent subluxation or lateral

instability of the knee which is slight or confirmed findings such as swelling, muscle

spasm, or satisfactory evidence of painful motion. A higher evaluation of 20 percent is

not wan'anted unless there is evidence of moderate subluxation or lateral instability of the
la_ee. The I0 percent evaluation is granted since the evidence shows pain on motion.

RECORD ON APPEAL

16
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Pcr_ R. Alcxcc

Pagc 4

• "

Titlc 38 ofthc Codc of" Fcdcral Regulations, Pcnsions, Bonuses and Vcteraus' Rclicf

contains file regulations ofthc Dcparunent of Vctcrans Affairs which govern entitlement

to all veteran benefits. For additional information regarding applicable laws and

regulations, picas= consult your local library, or visit us at our wcb site, w'ww.va.gov.

RECORD ON APPEAL
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Rating Decision

NAMF OF V'E, I_HAN

Perry l_.. Alcxcc

I
DcparOnent of Veterans Affairs
V]IRO

VA f II.E NUMBER SOCIAL SF-CURJTY NR

Page 1
12/0412002

POA COPY TO

ACTI YE DUTY

Toy _, m_NCR
05/23/I 963 _Army

R OF DISCHARGE I

FUTURENONEDATE'F_'AM 1

't

STATUS POST I=._.CISIO.N..0FL.F.SIQN'OF'BONE RIGHT MEDIAL

FEMORAL CONDYEE"WIT_r, ._I_D DEGENERATIVE CHANGESs_ Co_t_d,_=_= E_=,1_u_d
10%_om |2/0_12001.-".:.':.'".. ""

• , ." ,

COM_INZZ)ZVAZUA_bjv fOR co_e,_.XrlON:

I0% from ]2/04/2001

Y C00£S

J UR/SDICTION: Claim" for Incrcasc Rccciycd.07/31/2002

SUBJECT TO COMPENSA'H()N (I.SO

5010-5257

_Angel_.._ond, RVSR ./x_._ Steve Bcmard

RECORD ON APPEAL
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• -BOARD OF VETERANS' A'_x_EALS

DEPARTMENT OF VETERANS AFFAIRS

WASItINGTON, DC 20420

1N THE APPEAL OF

PERRY R. ALEXCE

DOCle_ET NO. 03-28 841A DATE SEP-2? 2004

On appeal from the

Department of Veterans Affairs (VA) Regional Office (RO)

in Ne w Orleansl Louisiana

THE ISSUE

Entitlement to a higher initial rating for status post excision of lesion of bone, right

medial femoral condyle with mild degenerative changes, currently evaluated as 10

percent disabling.

REPRESENTATION

Appellant represented by: Naomi E. Farve, Attorney at Law

WITNESS AT HEARING ON APPEAL

Appellant

RECORD ON APPEAL
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411
IN THE APPEA': .11

PERRY R. ALEXCE

ATTORNEY FOR THE BOARD

T.L. Konya, Associate Counsel

INTRODUCTION

The veteran served on active duty from May 1963 to May 19657

"This case comes to the Board of Veterans' Appeals (Board) on appeal from a May

2002 rating action awarding the veteran service connection for status post excision

of lesion of bone, right medial femoral condyle with mild degenerative changes, and

thereafter assigning a 0 percent rating. A December 2002 decision by the RO in

New Orleans, Louisiana, awarded an increased rating of 10 percent for effective

December 4, 2001, the date of the award of service connection.

The appeal is REMANDED to the RO via the Appeals Management Center (AMC),

in Washington, DC. VA will notify you if further action is required on your part.

REMAND

The Veterans Claims Assistance Act of 2000 (VCAA), 38 U.S.C.A. § 5100.et seq.

(West 2002), was enacted during the course of the appeal at issue here. See 38

C.F.R. §§ 3.102, 3.156(a), 3.159, 3.326(a) (2003) (regulatigns promulgated to

implement the statutory changes). Among other things, the VCA.A enhanced VA's

duty to assist a claimant in developing facts pertinent to his claim and expanded

VA's duty to notify the claimant and his representative, if any, concerning certain

aspects of claim development.

With respect to notice, the VCAA provides that, upon receipt of a complete or

substantially complete application, VA must notify the claimant and his

representative, if any, of any information or_lay or medical evidence.not previously

provided that is necessary to substantiate the claim. 38 U.S.C.A. § 5103(a). The
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notice should indicate what information or evidence should be provided by the

claimant and what information or evidence VA will attempt to obtain on the

claimant's behalf'. Id.

The Board notes that the claim for a higher initial rating for status post excision of

lesion of bone, right medial femoral condyle with mild degenerative changes is a

"downstream" issue from the claim for service connection for status post excision of

lesion of bone, right medial femoral condyle with mild degenerative changes, which

the RO granted in its May 2002 rating decision. VA's Office of General Counsel

(GC) has held that, if, in response to notice of a decision on a claim for which VA

has already provided notice pursuant to 38 U.S.C.A. § 5103(a), VA receives a

notice of disagreement thatraises a new, "downstream" issue, i.e., increased rating

after an initial award of service connection, VA is not required to provide 38

U.S.C.A. § 5103(a) notice with respect to that new issue. VAOPGCPREC 8-2003.

However, review of the claims folder fails to reveal adequate 38 U.S.C.A. § 5103(a)

notice to the veteran on the underlying service connection claim. Therefore,

pursuant to the GC opinion, discussed above, VA is not exempted from providing

the veteran with 38 U.S.C.A. § 5103(a) notice on the issue of entitlement to higher

initial rating for status post excision of lesion of bone, right medial femoral condyle

with milddegenerative changes.

Additionally, efforts should be made to verify the veteran's service period. 38

U.S.C.A. § 5103(A)(c)(1), 38 C.F.R. § 3.159(e)(3)).

During the veteran's travel Board heating, he testified that approximately 9 months

prior to the hearing, be was discharged from Rehabilitation from the VA medical

center (VAMC) in'New Orleans, Louisiana. OnTemand, the RO should contact the

VAMC in New Orleans, Louisiana and obtain all the veteran's treatment records

dated November 2002 to the present.

Also, during the veteran's May 2004 travel Boarci hearing, he testified he is

currently in receipt of Social Security benefits which he began receiving in 2001.

"As part of the Secretary's obligation to review a thorough and complete record,

VA is required to obtain evidence from the Social Security Administration... and

-3-

RECORD ON APPEAL

21
_38



..:°..

l
IN THE APPEA_ T

PERRY R.. AL_XCE

to give that evidence appropriate consideration and weight." Hayes v. Brown, 9

Vet. App. 67, 74 (1996). On remand, the RO should contact the SSA to obtain all

relevant records used to reach its decision.

In addition, VA has a duty to assist the veteran in developing facts pertinent to his

claim. 38 U.S.C.A. § 5103A. This duty includes the conduct of a thorough and

comprehensive medical examination. Robinette v. Brown, 8 Vet. App. 69, 76

(1995). Where the veteran claims that his condition is worse than when originally

rated, and the available evidence is too old for an adequate evaluation of the

veteran's current condition, VA's duty to assist includes providing a new

examination. Weggenmann v. Brown, 5 Vet. App. 281,284 (1993). in this case,

the veteran has never undergone a comprehensive and thorough VA examination

with respect to his service-connected disability. In December 2002, the RO

conceded that there was an increase in disability and assigned an increased

evaluation from December 2001. Though, the RO attempted to arrange for several '

comprehensive examinations to assess fully the severity of the veteran's disability,

there is documentation within the claims folder which reveals that the veteran failed

to report tbr his examinations. During.the veteran's travel Board hearing, he

testified that on one occasion he never received notice of the examination, and on

another occasion he did report for the examination, but was informed that the

examination was cancelled. Nonetheless, on remand, the veteran should be

scheduled for a new examination.

The actions identified herein are consistent with the duties imposed by the VCA.A.

ttowever, identification of specific actions requested on remand does not relieve the

RO of the responsibility to ensure full compliance therewith. Hence, in addition to

the actions requested above, theRO should also undertake any other development

and/or notification action deemed warranted by the VCAA prior to adjudicating the

claim on appeal.

In view of the foregoing, this case is remanded to the RO (via the AMC) for the

following:
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1. The RO should take the necessary action to comply

with all VCAA notice obligations in accordance with

38 U.S.C.A. §§ 5102, 5103, and 5103A (West 2002), as

well as Quartuccio v. Principi and Charles v. Principi,

and any other applicable legal precedent. The RO

should allow the appropriate period of time for

response.

2. The RO should verify all the veteran's periods of

active duty, active duty for training and inactive duty

training. The report of verification should be associated

with the claims folder.

3. The veteran should be contacted and. requested to

provide the names, addresses and approximate dates of

treatment for any health care providers, VA or non-

VA, who have treated him for his disorder from

December 2000 to the present, and which have not

already been made part of the record. After the

releases are signed, the RO should obtain and

associate with the claims folder all of the veteran's

treatment records, including records from the VAMC

in New Orleans, Louisiana, dated November 2002 to

the present. All attempts to procure records should be

documented in the file. If the RO cannot obtain the

records, a notation to that effect should be insertedin

the file. The veteran should be informed of failed

attempts to procure records, in order that he be

allowed an opportunity to obtain those records for

submission to VA.

4. The RO should Contact the SSA and obtain a copy of

the veteran's disability determination along with all
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supporting medical records. All records received

should be associated with the claims folder.

5. After all documents are obtained and have been

associated with the claims folder, the RO should

arrange for the veteran to be scheduled for an

orthopedic examination to determine the severity of

his service-connected status post excision of lesion of

bone, fight medial femoral condyle with mild

degenerative changes. The claims folder must be

made available to the examiner for the examination

and the examinatibn report must state whether such

review was accomplished. The orthopedist should

describe in detail all symptoms reasonably attributable •

to each service-connected knee disability and its

current severity. The examiner should indicate the

range of motion expressed in degrees, includ!ng the

specific limitation 9fmo.tion due to pain, and state the

normal range of motion fqr the fight knee. The

examiner should indicate whether the veteran has

either instability Or recurrent subluxation and if either

recurrent subluxation or lateral instability is found, the

examiner should indicate whether such symptoms are

best described as slight, moderate, or severe. The

examiner should also indicate whether the veteran has

frequent episodes of locking, pain or effusion in the

j.oint. Complete diagnoses should be provided.

The physician should then set forth the extent of any

functional loss present in the veteran's right knee due

to weakened movement, excess fatigability,

incoord_nation, or pain on use. The examiner should

also describe the level of pain experienced by the

veteran and state whether any pain claimed by him is
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supported by adequate pathology and is evidenced by

his visible behavior. The examiner should elicit

information as Loprecipitating and aggravating factors

(i.e., movement, activity), effectiveness of any pain

medication or other treatment for relief of pain,

functional restrictions from pain on motion, and the

effect the service-connected right knee has upon his

daily activities. The degree of functional impairment

or interference with daily activities, if any, by the

service-conn%eted disability should be described in

adequate detail.

Any additional impairment on use, or in connection

with any flare-up should be described in terms of the

degree ofadditi0nal range-of-motion loss. The

physician should describe in adequate detail

neurologie symptoms, if any, involving the knee

reasonably attributable to the service-connected

disability (versus other causes). The conclusions

should reflect review of the claims folders, and the

discussion of pertinent evidence.

6. The veteran must be given adequate notice of the

date and place of any requested examination. A copy

of all notifications must be associated with the claims

folder. The veteran is hereby advised that failure to

report for a scheduled VA examination without good

cause.shown may have adverse effects on his claim.

7. The RO must review the claims file and ensure that

there has been full compliance with all notification and

development action required by 38 U.S.C.A. §§ 5102,

5 ] 03, and 5] 03A (West 2002) and 38 C.F.R. § 3.159

(2003), and that all appropriate de_zelopment has been
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completed (to the extent possible) in compliance with

this REMAND. If any action is not undertaken, or is

taken in a deficient manner, appropriate corrective

action should be undertaken..See Stegall v. West, 11

Vet. App. 268 (1998).

8. Thereafter, the RO should readjudicate the issue on

appeal. The RO is advised that they are to make a

determination based on the law and re_flations in effect

at the time of their decision; to include any further

changes in VCAA and any other applicable legal

precedent. If the benefits sought on appeal remain

denied, the veteran should be provided a supplemental

statement of the case (SSOC). The SSOC must contain

notice of all reJevant actions taken on the claim for

benefits, to include a summary of the evidence and

applicable law and regulations considered pertinent to

the issues currently on appeal. A reasonable period of

time should be allowed for response.

The appellant has the right to submit additional evidence and argument on the

matter or matters the Board has remanded. _utscherousky v. West, 12 Vet. App.

369 (1999). This claim must be afforded expeditious treatment. The law requires

that all claims that are remanded by the Board of Veterans' Appeals or by the

United States Court of Appeals for Veterans Claims for additional development Or

other appropriate action must be handled in an expeditious manner. See The

Veterans Benefits Act of 2003, Pub. L. No. 108-183, § 707(a), (b), 117 Stat. 2651

(2003) (to be codified at 38 U.S.C. §{}5109B, 7112).

RENI_E M. PELLETIER

Veterans Law Judge, Board of Veterans' Appeals
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Under 38 U,S.C.A. §. 7252 (West 2002), only a decision of the Board of Veterans'

Appeals is appealable to the United States Court of Appeals for Veterans Claims.

This remand is in the nature of a preliminary order and does not constitute a

decision of the Board on the merits of your appeal. 38 C.F.R. § 20.1100(b) (2003).
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DEPARTMENT OF VETERANS AFFAIRS

Regional OffiCe
701 Loyola Avenue

New Odeans LA 70113-1912

October 27, 2004

PERRY R ALEXCE
6038 BURGUNDY ST
NEW ORLEANS LA 70117

In reply, refer to:
321/21lAPP
File Number: 428 56 5557

Perry R. Alexce

IMP.O.RT_T " .£ I_.e.p..!yh.ee.d._ed: ';. '.. ''. •." .._. '= : " : • .:,. -.'. . ,......, = .

Dear Mr. Alexce:

We are working on your appeal for:.

• Enfiflemen t to a higher initial rating for status post excision of lesion of bone,
right medial femoral condyle with mild degenerative changes

However we need additional information and evidence.

Thisletterwillgiveyouinformadonaboutwhatwe willdo,andwhatyou cando tohelp
us.Pleaseseetheenclosedattachment'How You Can HelpandHow VA Can HelpYou"

formore informationaboutyourclaim.

What Do We Still Need from You?

We need additional, things from you. Please put your VAfile .umber on thefirst

page of every documentyou send us.

1. As we consider your claim, you may submit evidence showing that your service-
connected status post excision of lesion of bone, right medial femoral condyle
with mild degenerative changes has increaseA in severity. This evidence maybe a
statement fron_ your doctor, containing the physical and clinical findings, the results
of any laboratory tests or x-rays, and the dates of examinations and tests. You may
also submit statement from other individuals who are able to describe from their

knowledge and persona] observations in what manner your disability has become
worse. _,e_- /_t_,,7 i _;z_.=-

.--_1_ _ _.--a_•)
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F_¢ Number: 4J8 565557

PcrryR.Alcxcc

IfyoU arc in'needofmedicaltreatmentforyour service-connectedconditions,please

contactthenearestDepartmentofVeteransAffairsMedicalCenterorA.m.bulatory
Care Center forassistance.

If you have recently received treatment at a Department of Veterans Affairs facility or
treatment authorized by the Department of Veterans Affairs, please furnish the dates

and places of treatment. We will then obtain the necessary reports of such treatment.

If you have not recently been examined or tr_ted by a doctor and you cannot submit

other evidence ofincreased disability, you may submityour own statement. This
should completely describe your symptoms, their frequency and severity, and other
involvement, extension and additional disablement caused by your disability.

2. Please provide the names, addresses, and approximate dates of treatment for any
health care providers, VA or non-VA, who have treated you for your disorder from

December 2000 to the present r and which have not already been made part of the
record.

Please eomplete_ and sign the enclosed VA Form 21-4142, Authorization for Release
of Information, so that we may obtain your treatment records from your private
physician(s) and/or hospital(s). Please be sure to furnish the full name and address

including ZJP code of the facility or doctor where you sought treatment and the
approximate dates oftreatnaent. You may list only one physician/hospital facility

on each form. Our request will not be answered if more than one facility is listed on
this foffn.

It may expedite a decision in your case if you would personally contact the facility or
doctor and have them send reports of your treatment direct to our office.

3. Please Send us the original or a certified copy of your DD Form 214. You may

bring your original DD Form 214 to the office of public records (clerk of court) to

have the original certified. If pou choose to send us the origlnal_ we will return it to

VOm

Please see the attached information sheet ".Wha't the Evidence Must Show". If there is

any other evide.nce or information that you think will support your Claim, please'let us
know. If you have any evidence in your possession that pertains to your claim, please
send it to us..
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File Humbert 438 56 5557
P_rryR.Alexcc

Where Should You Send What We Need?

Please send what we need to this address:

Department of Veterans Affairs

Kegioaal Office

701 Loyola Avenue

New Orleans LA 70113-1912

How Soon Should You Send It?

We encourage you tosendus thisinformationand evidcmccassoon asyou can,or

contact us within 60 days from the date of this letter. Unless we hear from you, VA

may decideyour claimassoon aswe have completedour attemptstogetallthe

relevantevidencethatwe know abouton your claim.

How Can You Contact Us?

If you are looking for gmeraI information aSout benefits told eligibility, you should

visit our web site at http://www.va.gov. Otherwise, you can contact us in several

ways. Let us know your VA file number, 438 56 5557, when you do contact us.

• Callus at1-800-827-I000.Ifyou use a TelecommunicationsDevice forthe Deaf

(TDD), the number is 1-800-829-4833.

• On theInteractathttps:/liris.va.gov.

• Write to us at the address at the top of this letter.

We have alsoenclosedinformationabouthow you can helptheVA and how theVA can

helpyou, and what the¢vidcnoemust show.
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File Number: 438 56 5557

Pony P,-Alcxcg

..

("

We are trying to decide claims as quickly as possible. Wc appreciate your help.

Sincerelyyours,

James Fowler
Veterans Service Center Manager

_nclosur¢s: How You Can Help and How VA Can Help You

What theI_videJaccMust Show (IncreaseCompensation)

VA Form 21-4142

VA Form 21-4138

cc: PRIVATE ATTORNEY-NAOMI t_. FARVE

211APP/301/VBD

i°
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Perry R. Alcxcc

¢

How You Can Help and How VA Can Help You

We want to tellyou abouttheinformationand evidencewe need tosupportyour claim.

We have received the following:

• Your NoticeofDisagreement,which we receivedonMarch 26,2003.

YA isresponslblefor gettingthe followingevidence:

• Relevantrecordsfrom any Federalagency.Thismay includemedicalrecords

from the military, VA Medical Centers (including private facilities where VA

authorized treatment), or the Social Security Administration.

* VA will provide a medical examination for you, or get a medical opinion, if we

determine it is necessary to decide your claim.

• Verification of Service from the Service Department

• Medical treatment records from V.AMC New Orleans

On your behalf, VA will make reasonable efforts to get the following.
evidence:

Relevant records not held by any Federal agency. This may include records from

State or local governments, private doctors and hospitals, or current or former

employers.

How Can You •Help?

If the evidence is not inyour possession, you must give us enough information about
the evidence so that we can request it from the person or agency that has it. If the

holder of the evidence declines to give it to us, asks for a fee to provide it, or VA "

otherwise cannot get the evidence, we will notify you. It is your responsibility to

make st_re we receive all requested records that are not in the possession era Federal
department or agency.
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What the Evidence Must Show
I II II

What Must the Evidence Show to Establish Entitlement to the
Benefit You Want?

To establish entitlement to an increased evaluation for your service-connected

disability, the evidence must show that your service-connected condition has gotten
worse.

How Will VA Help You Obtain Evidence for Your Claim?

This letter tells you what records or evidence we need to grant the benefit you

claimed. If they are needed for your c/aim, we're requesting all records held by
Federal agencies to include your service medical records or other military records, and

medical records at VA hospitals. We're making reasonable efforts to help you get
private records or evidence necessary to support your claim. We'll tell you if we are

unable to get records that we requested. We'll also assist you by providing a medical
examination or getting a medical opinion if we decide it's necessary to make a
decision on your claim.
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OMll AFprul_l No. 2_0_07_

STATEMENT IN._.JPPORT OF CLAIM

PRIVACY ACT [NFOli3/IATION: The low aulhorizl_ us io ri-qucst die Information wc arc a.ikliig you to provlds on dli_ form (38 U.S.C. S01(a) Ind Co)). '
rcsponsc= you submit arc col'aidernd coufidcnda]/38 U._.C. 5701 ). They may b¢ disdosotl nolsidc _c DcFcrtmcm of Vetr..r_ni Aff'_in (VA) only If the disclr :¢
is aul,hurized oMcr die Privacy Act. inclucho_ tht touche us= klcodf'mJ in [k_ VA syscm of rccotds. $8V/_2.Z/2"2. Comping.don. Pcr_ioo. _duc_iot and
Reliabilk.llioo Records -.VA, pub li_. in _ Fndc'r_ Reg..tier. The reqnoi_nd ;oforr_tmn il cor_tdernd relevsol =_1 rec=z=ry m d_rmin¢ mixi_tm b...¢i11=
under the law. inf'ortniano sulmumd = subFc¢ m v=fltl_=don fluougb compul=f mallei progrants with oCher lgencjcs.

P,.ESPONDENT BURDEN; VA may not ¢_xlu_. or sponzor, and r_pond_m L_ not Rqufred to respond to this coil=don of lnfon_tion .,udma it dL_loys a vLU.d
OM'B Control Number. I_b!ic reporting burden for this coliccdno of inform_Sou L_¢ldmatnd m average 15 mJnut_ pea"_spon._. inoludln 8 the time for revlowin 8

mstnzcdons, sca_.hin_ cxism_g data sourcot. _at_rinz and maint=ining .d_ data needed, ond oumpicdn t and rtvf=wiog the collection of" btfotmadOO. It"you have
oun'Lmen= rc_arclmg m= burden csdma¢ or any other aspect of dds coUccdo_ of'information, Call 1-800-827-1000 for mailing Infoi_zadon ou when= to _oud your
corllJ3tr_, v

FIRST NAME - MIDDLE NAME . LAST NAME OF VETERAN ('J_p¢ orpr(PJ) ] SOCIAL SECURITY NO.
I

Perry R Alcxce ' , I "
The following mtement Is m,_¢_elu oum_¢¢tton wi_ o claim for I_nofi_ in the case of do= shove-named vet=ran/

"/ /

VA _OR_ 21-4138
JUN 2000

EXISTING STOCKS OF VA FORM 21-4138.
APR 1994. WILL BE USED
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AUTHORIZATION AND CONSENT TO RELEASE INFORMATION TO THE

DEPARTMENT OF VETERANS AFFAIRS (VA)

IF YOU HAVE ANY QUESTIONSABOUT THIS FORM, CALL VA TOLL-FREEAT 1-800-827-1000

(TDD 1-800-829-483.3 FOR HEARING IMPAIRED).

1

SEC'I']O_ _ - VETERAN(CLALMANT IDENTIFICATION
1. LAST NAME - FIRST NAME - MIDDLE NAME OF VETERAN (T#pt orpr_J

Perry R Alexce

3.'_AIMAN'f'S NAME I_j'Odleethall VtJe.r_J LAST NAME, FIRST, MIDDLE

5. R_LA_rlONSHIP OF CLAIMANT TO VETERAN

2. VETERAN'S VA FILE NUMBER

438-56-5557

_-. VETERAN'S SO(_iAL SECURITY NUMBER

S. CLAIMANT'S SOCIAL SECURITY NUMBER

SECTION II - SOURCE OF INFORMATION

7A. LIST THE NAME AND ADDRESS OF THE SOURCE SUCH AS A
PHYSICIAN. HOSPITAL, ETC.(lnclad_ ZIp Coder,and alto a teflrphon¢ tua_btr.
,i.favallable)

B. COMMENTS:

7B. DATE($) 01= TREATMENT,

HOSPITALIZATIONS. OFRCS 7C. CONDITIONI5|

VISITS, DISCHARGE FROM (llbl¢gx, I_JulT. ¢1c.)
TREATMENT OR CARE, ETC.

_/nclvdr manth =nd_ar)

I •

YOU MUST SIGN AND DATE THIS FORM ON PAGE 2 AND CHECK THE APPROPRIATE BLOCK IN
tTEM 9C.

SUPERSEOES VA FORM 21,41¢2, AFR _003,
w FORM 21-4142 W._CHWILLNOTBEUSEO.
SEP 2003
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SECTION I(I - CONSENT TO RELEASEINFORMATION

READ ALL PARAGRAPHS CAREFULLY BEFORE SIGNING. YOU MUST CHECK THE

APPROPRIATE STATEMENT UNDERLINED IN PARENTHESES IN PARAGRAPH 9C.

9A. The intbrmation rcqu=md on this .form is soJiciicd under Title 38, U.S.C. The" rural authorizes release of in.fo_tion in

accordance with the Privacy Act of 1974, 5 U.S.C. 552a. 38 U.$.C. 7332, and the Health Insurance Portability nnd
Accountability Act (HIPAA), implemuntod by 45 Code of Federal Regulations Parts 160 md 164. YoLu-disclosure of the

information requested on this form is voluntary. However, "if the information including your Social Security Number (SSN) is

not furnished completely or accurately, tlm health care provider to which this authorization is addressed may not be able to

identlf-y and locate your records, and provide a copy to VA. Further, VA uses your SSN to identify your claim file. Providing.
your SSN will help ensure that your records are properly associated with your claim file.

9B. I, the undersigned, hereby anthorim the hospital, physician or other health care provider or health plm shown in Item 7A

to release any information that may have b_m obtalaFd in connection with a physical, psychological or psychiatric

examination or treatment, with the understanding that VA will use this information in detemfiamg my eligibility to vcteram

benefits I have claimed. I understand that the health cam provider or health plan identified in Item 7A who is being asked to

provide the Veterans Benefits Administration with recordsunder this authorization may rot require me to ¢x.ecmethis
authorization bcforo it will, or will continue to, provide m¢ with tttatmem, payment for health care, enrollment in a health

plan, or eligibility for bcmefits provided by it. I _mderstaud that once my health care provider sends this information to VA

under this authorization, the information will no longer be protected by the HIPAA Privacy R,ale, but will be protected by the

Federal Privacy Act, .5 USC 352a, and VA may disclose this infommtion as anthorizcxl by law. I also understand that ] may

revoke this authorization, at anytime (except to the extent that the health care provider has already released information to VA

under this authorization) by notifying the health care provider shown in Item 7A. Please contact the VA Regional Office

handling your claim.or the Board of Vetersm' Appeals, if an appeal is pending, regarding such _,.ion. If you do uot revoke
this authorizadg_t will.automadcaily ¢md 180 days from the dam you s_ and date the form (/tern 10C).

(

9C_ I _UTHORIZE) [] (DO NOT AUTHORIZE) the source shown in Item 7A to release or disclose auy information

or records rdatiag to the diagnosis, trmt or other tlmrapy for the condition(s) of drug able, alcoholism or alcohol ab_se,

inf*¢tion with the human immunodaficiency virus (HIV), sickle cell anemia or psychotherapy notes. IF MY CONSENT TO

THIS INFORMATION IS LIMITED, THE LIMITATION IS W_N HERE:

10A. SIGNATURE OF VETERAN/CLAIMANT OR LEGAL REPRESENTA'RVE | 00. RELATIONSHIP TO VE,TERAN/CLAIMANT 'IOC. DATE

;If ea_r than s,_. elea_ prairieS# name. _l=.
orsattllatlan, d_. . State and ZIP Code. All caurt

, appoiam_tI m_ include d_xt Rudder. cOurt_ / /d

,oo-Zo;7:
The signature and Eddress of a person who either knows the person signing this form or is satisfied as to that person's identity •
is requested below. This is not mquire.,dby VA but may Im required by the source of the iaformatinu. '

10E. TELEPHONE NUMBER f/tirade Area Cod@

11A. SIGNATURE OF WITNESS 1'18. OA'rE

1 1C, IMAILING ADDRESS OF WITNESS
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ICONTINUE ON REVERSE I

I CERTIFY THAT die _atcnrenl_ on thi_ form arc true lud ¢_r'rcct In th= h_t of my kn0wlcd_© and ba|icf,
, . /..

A." /'._. c..J__ ,.r'<._:.:7:1<>__<i:
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PERRY R. ALEXCE
3305 MONTEGUT :ST.
NEW ORLEANS, LA 70128

.,

DEPARTMENT OF VETERANS AFFAIRS
NewOrleansRegionalOffice

701 LoyolaAve.
New Orleans,LA 70113 FILEC PY

In Reply Refer To:
21/Appeals.
438 56 5557
P. P_ AI._XCE

Dear Mr. Alexco:

This is in f-_ther reference to the appeal you have filed from our decision on your claim for
benefits. It is not a decision on the appeal you have initiated. It is a Supplemental Statement of
the Case which contains changes or additions to the original Statement of the Case sent to you on
October 20, 2003.

Before returning your records to the Board of Vetertms' Appeals, we are givizag you s period of
60 days to make any comment you wish coneeraing the additional izaformation. A response at
this time is optional. If we receive no additional information from you within 60 days, we will

return your records to the Board of Veterans' Appeals for review of the issues on appeal, and the
Board of Veterans' Appeals will provide you with a copy of its decision. I.f you feel that you
have stated your c_e completely, you should let us know so that we may forward your appeal to
the Board without waiting for the 60-day perigd to expire.

Sincerely yours,

James Fowler
Service Center Manager

Enclosure: VA Form 21-4138

CC: Private Attorney

RECORD ON APPEAL

38

- 4"

I'C_. f, 070

,+,_..L

251



' '. v',_ [ Department of Veterans Ajj.. s

Supplemental ' "-

Statement of the Case New Orleans Regional Office _

P. R. ALEXCE 438 56 5557 436 56 5557

Page I [

2/17/2005 J

Private Attome_ I

A recent court decision held that VA must wait one year before denying a claim. In the Veterans

Benefits Act of 2003, Congress reinstated VA's authority to make decisions on all claims without
waiting one year. Therefore, we have decided your claim.

On 10-27-04, we sent you a letter tdling you what information and evidence is necessary to
support this claim. You have until 10-27-05 to make sure we receive information and evidence we

requested from you. If we receive the information and evidence to support this claim after that
date, we may not be able to pay benefits from the date.we received your claim.

INTRODUCTION:

Perry R. Alexce is a Peacetime and Vietnam era veteran and served in the Army from

May 23, 1963 to May 21, 1965. The Board of Veterans Appeals remanded his current appeal on

• September 27, 2004.

DECISION:

Evaluation of status post excision of bone lesion from fight medial femoral condyle with mild
degenerative changes of right knee, which is currently 10 percent disabling, is continued.

EVIDENCE:

• Board of Veterans Appeals remand dated %27-04

• Treatment reports from VAMC New Orleans, LA, from 11-5-02 to 9-20-04

• In response to a letter dated 10-27-04 informing the veteran of the provisions of PL106-475,

the Veterans Claims Assistance Act, and notifying him of the evldenec necessary to complete

his claim, including any and all treatment since December, 2000 tO the present, the veteran

• reported in a statement received 11-I8-04 that all treatment has been at VAMC New Orleans,
LA.

• Report from Social Security Administration received 1-3,05 that the veteran did not apply for

disability benefits.
• VA examination dated 2-3-05

ADJUDICATIVE ACTIONS:

09-27-2004

I0-27-2004

The appeal was remanded-by the Bo'ardof Veterans' Appeals for additional

development prior to appellate action.

VA treatment records received; letter sent to veteran

11-18-2004 Statement received from veteran
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01-03-2005 Report from Social Security Administration received

02-03-2005 VA examinationconductedatVAMC New Orleans,LA.

PERTINENT LAWS_ REGULATIONS_ RATING SCHEDULE PROVISIONS:

Unless othcrwlseindicated,thesymbol "§"denotesa sectionfrom tide 38 ofthe Code bf Federal

Regulations,pensions,Bonuses and V_terans'Relief.Title38 containstheregu&ationsofthe

Department ofVeterans Affairswhich governentitlementtoallveteranbenefits.

38 USC Section5107. Claimantresponsibility;benefitofthedoubt

(a) Claimant responsibility - Except as otherwise provided b_; the law, a claimant has

the responsibility to presen_ and support a claim for benefits under laws admires" tered by the
Secretary.

(b) Benefit of the Doubt - The Secretary shall consider all informat/on and lay and
medical evidence of record in a case befor_ the Secretary with respect to benefits under laws

administered by the Secretary. When there is an approximate balance ofpositiveand negative

evidenceregardingany issuematerialtothedetca-minafionofa ma_ar,the Secretaxyshallgivethe

bcacfitofthedoubt totheclaimant.

§3,102 (New) Reasonable doubt.

Itisthedefinedand consistentlyappliedpolicyoftheDepartment ofVctcrausAffairsto

administerthelaw under a broadinterpretation,consistent,however, withthe factsshown in

everycase.When, aftercarefulconsiderationofallprocurableand assembled data,a reasonable

doubt arisesregardingserviceorigin,thedegreeofdisability,orany otherpoint,such doubt will

be resolvedinfavoroftheclaimant,By reasonabledoubtismeant one which existsbecause ofan

approximatebalanceofpositiveand negativeevidencewhich does notsatisfactorilyprove or

disprovetheclaim.Itisa substantialdoubtand one withintherangeofprobabilityas

distinguishedfrom pure speculationorremotepossibility.Itisnota means ofreconcilingactual

conflictor a contradictionintheevidence.Mere suspicionordoubtastothetruthof any

statementssubmitted,asdistinguishedfrom impeachment orcontradictionby evidence orknown

_'acts,isnotjustifiablebasisfordenyingtheapplicationofthereasonabledoubt doctrineifthe

entirecompleterecordotherwisewarrantsinvokingthisdoctrine.The reasonabledoubt doctrine

isalsoapplicableeven intheabsenceofofficialrecords,particularlyifthebasicincident

allegedlyaroseunder combat,orsimilarlystrenuousconditions,and isconsistentwith the

probableresultsofsuch known hardships.(Authority:38 U.S.C. 501(a))

§3,159 (New) Department ofVeteransAffairsassistanceindevelopingclaims.

(a)Definitions.For purposesofthissection,thefollowingdefinitionsapply:
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(1) Competent medical evidence means evidence provided by a person who is qualified through
education, training, or experience to offer medical diagnoses, statements, or opinions. Competent
medical evidence may also mean statements conveying sound medical principles found in
medical treatises. It would also include statements contained in authoritative writings such as
medical and scientific articles and research reports or analyses.

(2) Competent lay evidence means any evidence not requiring that the proponent have specialized
education, training, or experience. Lay evidence is competent if it is provided by a person who
has knowledge of facts or circumstances and conveys matters that can be observed and described

by a lay person.

(3) Substantially complete application means an application containing the claimant's name; his or

her relationship to the veteran, if applicable; sufficient service information for VA to verify the
•claimed service, if applicable; the benefit claimed and any medical condition(s) on which it is

based; the claimant's signature; and in claims for nonservice-cormected disability or death pension
and parents' dependency and indemnity compensation, a statement of income.

(4) For purposes of paragraph (c)(4)(i) of this section, eventmeans one or more incidents
associated with places, types, and circumstances of service giving rise to disability.

(5) Information means non-evidentiary facts, such as the claimant's Social Security number or
address; the name and military unit era person who served with the veteran; or the n.ame and
address of a medical care provider who may have evidence pertinent to the claim.

(b) VA's duty to notify claimants of necessary information or evidence.

(1) When VA receives a complete or substantially complete application for benefits, it will notify
the. claimant of any information and medical or lay evidence that is necessary to substantiate the
claim. VA will inform the claimant which information and evidence, if any, that the claimant is to

provide to VA and which information and evidence, if any, that VA will attempt to obtain on
behalf of the claimant. VA will also request that the claimant provide any evidence in the
claimant's possession that pertains to the claim. If VA does not receive the necessary iifformation
and evidence requested from the claimant within one year of the date of the notice, VA cannot
pay or provide any benefits based on that application. If the claimant has not responded to the
request within 30 days', VA may decide the claim prior to the expiration of the one-year period
based on all the information and evidence contained in the file, including information and

•evidence it has obtained on behalf of the claimant and any VA medical examinations or medical
opinions. IfVA does so, however, and the claimant subsequently provides the information and

evidence within one year of the date of the request, VA must readjudicate the claim. (Authority:
38 U.S.C. 5103)
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(2) IfVA.receives an incomplete application for benefits, it will notify the claimant of the
information necessaxy to complete the application and will defer assistance until the claimant
submits this information. (Authority: 38 U.S.C. 5102('o), 5103A(3))

(c)VA's dutytoassistclaimantsinobtainingevidence.Upon receiptofasubstantiallycomplete

applicationforbenefits,VA willmake reasonableeffortstohelpaclaimantobtainevidence

necessarytosubstantiatetheclaim.Inaddition,VA willgivetheassistancedescribedin

paragraphs (c)(1), (c)(2), and (c)(3) to an individual attempting to reopen a finally decided claim.
VA will not pay any fees charged by a custodian to provide records requested.

(1) Obtaining records not in the custody of a Federal department or agency. VA will make
reasonable efforts to obtain relevant records not in the custody of a Federal department or agency,
to includ e records fi'om State or local governments, private medical care providers, current or
former employers, and other non-Federal governmental sources. Such reasonable efforts will

• generally consist of an initial request for the records and, if the records are not received, at least
one follow-up request. A follow-up request is not required ira response to the initial request
indicates that the records sought do not exist or that a follow-up request for the records would be
futile. If VA receives information showing that subsequent requests to this or another custodian
could result in obtaining the records sought, then reasonable efforts will include an initial request
and, if the records are not received, at least one follow-up request to the new source or an
additional request to the original source.

(i) The claimant must cooperate fully with VA's reasonable efforts to obtain relevant records from

non-Federal agency or department custodians. The claimant must provide enough information to
identify and locate the existing records, including the person, company, agency, or other
custodian holding the records; the approximate time frame covered by the records; and, in the
case ofmedicaJ treatment records, the condition for which treatment was provided.

(ii) Lf necessary, the claimant must authorize the release of existing records in a form acceptable
to thd person, company, agency, or other custodian holding the records. (Authority: 38 U.S.C.
5103ACo))

(2) Obtaining records in the custody of a Federal department or agency. VA will make as many

requests as are necessary to obtain relevant records from a Federal department or agency. These
records.include but are not limited to militm:y records, including service medical 'records; medical
and other records from VA medical facilities; records from non-VA facilities providing
examination or treatment at VA expense; and records from other Federal agencies, such as the
Social Security Administration. VA will end its efforts to obtain records from a Federal
department or agency only ifVA concludes that the records sought do not exist or that further
efforts to obtain those records would be futile. Cases in which VA may conclude'that no further
efforts are required include those in which the Federal department or agency advises VA that the
requested records do not exist or the custodian does not have them.
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(i) The claimant must cooperate fully with VA's reasonable efforts to obtain relevant records from
Federal.agency or department custodians. If requested by VA, the claimant must provMe enough
information to identify and locate the existing records, including the custodian or agency holding
the records; the approximate.time fi_ne covered by the records; and, in the case of medicai
treatment records, the condition for which treatment was provided. In the case of records
requested to corroborate a claimed stressful event in service, the claimant must provide
information sufficient for the records custodian to conduct a search of the corroborative records.

(ii) If necessary, the claimant must authorize the release of existing records in a form acceptable
to the custodian or agency holding the records. (Authority: 38 U.S.C. 5103A(b))

(3) Obtaining records in compensation claims. In a claim for disability compensation, VA will
make efforts to obtain the claimant's service medical records, if relevant to the claim; other
relevant records pertaining to the claimant's active military, naval or air service that are held or
maintained by a governmental entity; VA medical records or records of examination or treatment

at non-VA facilities authorized by VA; and any other relevant records held by any Federal
department or agency. The claimant must provide enough information to identify and locate the
existing records including the custodian or agency holding the records; the approximate time
flame covered by the records; and, in the case of medical treatment records, the condition for
which treatment was provided. (Authority: 38 U.S.C. 5103A(e))

(4) Providing medical examinations or obtaining medical opinions.

(i) In a claim for disability compensation, VA wilt provide a medical examination or obtain a
medical opinion based upon a review of the evidence of record ifVA determines it is necessary to
decide _e claim. A medical examination or medieai opinion is necessary if the information and
evidence of record does not contain sufficient competent medical evidence to decide the claim,
but:

(A) Contains competent lay or medical evidence of a current diagnosed disability or persistent or
recurrent symptoms of disability;

(B) Establishes that the veteran suffered an event, injury ordi-_ease in service, or has a disease or

symptoms of a disease listed in §3.309, §3.313, §3.316, and §3.317 manifesting during an
applicable presumptive period provided the claimant has _e required service or triggering event
to qualify for that presumption; and

(C) Indicates that the claimed disability Or symptoms may be associated with the established
event, injury, or disease in service or with another service-coanected disability.

(ii) Paragraph (4)(i)(C) could be satisfied by competent evidence showing post-service treatment
for a condition, or other possible association with military service.
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(iii) Paragraph(c)(4) applies to a claim to reopen a finally adjudicated claim only if new and
.material evidence is presentcd or secured. (Authority: 38 U.S.C. 5103A(d))

(d) Circumstances where VA will refrain from or discontinue providing assistance: VA will
refrain from providing assistance in obtaining evidence for a claim if the substantially complete
application for benefits indicate_ that there is no reasonable possibility that any assistance 'CA
wotdd provide to theclaimant would substantiate the claim. VA wil/discontinue providing
assistance in obtaining evidence for a claim if the evidence obtained indicates that there is no

reasonable possibility that further assistance would substantiate the claim. Cireumstances in

which VA will refrain from or discontinue providing assistance in obtaining evidence include, but
are not limited to:

(I) The claimant's ineligibility for the benefit sought became of lack of qualifying service, lack of
veteran status, or other lack of legal eligibility;

(2) Claims that are irdaerenflyincredible or clearly lack merit; and

(3) An application reque.sting a benefit to which the claimant is not entitled as a matter of law.
(Authority: 38 U.S..C. 5103A(a)(2))

(e) Duty to notify claimant of inability to obtain records.

(l) IfVA makes reasonable efforts to obtain relevant non-Federal records but is unable to obtain

them, or after continued efforts to obtain Federal records concludes that it is reasonably certain
they do not exist or further efforts to obtain them would be futile, VA will provide the claimant
with ora/or written notice of that fact. "CAwill make a record of any oral notice conveyed to the
elalmant_ For non-Federal records requests, VA may;provide the notice at the same time it makes
its final attempt to obtain the relevant records. In either case, the notice must contain the
fo_,lowing information:

(i) The identity of the records VA was unable to obtain;

(ii) An explanation of the efforts VA made to obtain the records;

(iii) A description of any further action VA will take regarding the claim, including, but not
limited to, notice that VA will decide the claim based on the evidence of record unless the
claimant submits therecords VA was unable to obtain; and

(iv) A notice that the claimant is ultimately responsible for providing the evidence.

(2) If VA becomes aware of the existence of relevant records before deciding the claim, VA will
notify the claimant of the records and request that the claimant provide a release for the records. If
the claimant does not provide any necessary release of the relevant records that VA is unable to
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obtain, VA will request that the claimant obtain the records and provide them to VA. (Authority:
38 U.S.C. 5103ACo)(2))

if) For the purpose of the notice requirements in paragraphs Co) and (e) of this section, notice to

the claimant means notice to the claimant or his or her fiduciary, if any, as well as to his or her

representative, if any. (Authority: 38 U.S.C. 5102CO), 5103(a))

§3.321(b)(1) General rating considerations

Ratings shall be based as far as practicable, upon the average impairments of earning capacity

with the additional proviso that the Secretary shall from time to time readjust this schedule of

ratings in accordance with experience. To accord justice, therefore, to the exceptional ease where
the schedular eva/uatious are found to be inadequate, the Under Secretary for Benefits or the

Director, Compensation and Pension Service, upon field station submission, is authorized to

approve on the basis of the criteria set forth in this paragraph anextra-schedular evaluation

commensurate with the average earning capacity impairment due exclusively to the service-

connected disabi/ity or disabi]ities. The governing norm in these exceptional eases is: A finding

that the ease presents such an exceptional or unusual disability picture with such related factors as

marked interference with employment or frequent periods of hospitalization as to render
impractical the application of the regular sehedular standards.

§4.1 Essentials of evaluative rating

This rating schedule is primarily a guide inthe evaluation of disability resulting from all

types of diseases and injuries encountered as a result of or incident to military service. The

percentage ratings represent as far as. can practicably be determined the average impairment in
earning capacity resulting from such diseases and injuries and their residual conditions in.civil

occupations. Generally, the degrees of disability specified are cons/dared adequate.to compensate

for considerable loss of working time from exacerbations or illnesses proportionate to the severity

of the several grades of disability. For the application of this schedule, accurate and fully
descriptive medical examinations are required, with emphasis upon the limitation of activity

imposed by the disabling condition. Over a period of many years, a veteran's disability claim may
require reratings in accordance with changes in laws, medical knowledge and his or her physical

or mental condition. It is thus essential, both in the examination and in the evaluation of disability,:

that each disabilitY be viewed in relation toits history.

§4.3 Resolution of reasonable doubt

R is the defined and consistently applied policy of the Department of Veterans Affairs to
administer the law under a'broad interpretation, consistent, however, with the facts shown in

every case. When after careful consideration of all procurable and assembled data, a reasonable

doubt arises regarding the degree of disability such doubt will be resolved in favor of the

claimant. See §3.102 of this chapter.
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§4.7 Higher of two evaluations.

Where there is a question as to which of two evaluations shall be applied, the higher evaluation
will be assigned if the disability picture more nearly approximates the criteria required for that
rating. Otherwise, the lower rating will be assigned.

§4.10 Functional impairment.

The basis of disability evaluations is the ability of the body as a whole, or of the psyche, or era
system or organ of the body to function under the ordinary conditions of daily life including
employment. Whether the upper or lower extremities, the back or abdominal wall, the eyes or
ears, or the cardiovascular, dige_ve, or other system, or psyche are affected, evaluations are
based upon lack of usefulness, of these parts or systems, especially in serf-support. This imposes

upon the medical examiner the responsibility of furnishing, in addition to the etiological,
anatomical, pathological, laboratory _nd prognostic data required for ordinary medical
classification, full description of the effects of disability upon the person's ordinary activity. In
this connection, it will be remembered that a person may be too disabled to engage in
employment although he or she is up and about and fairly comfortable at home or upon limited
activity.

§4.40 Functional loss.

Disability of the musculoskeletal system is primarily the inability, due to damage or ip-fection in

parts of the system, to perform the normal working movements of the body with normal
excursion, strength, speed, coordination and endurance. It is essential that the examination on
which ratings are based adequately portray the anatomical damage, and the functional loss, with

respect to all these elements. The functional loss may be due to absence of part, or all, of the
ne .oessary bones, joints and mnsdes, or associated structures, or to deformity, adhesions, .defective

irmervation, or other pathology, or it may be due to pain, supported by adequate pathology and
evidenced by the visible behavior of the claimant undertaking the modem Weakness is as
important as limitation of motion, and a part which becomes painful on use must be regarded as
seriously disabled. A little used part of the mnsculnskeletal system may be expected to show
evidence of disuse, either through atrophy, the condition of the skin, absence of normal oallosity
or the like.

§4.45 The joints

As regards the joints the factors of disability reside in reductions of their normal excursion
of movements in different plants. Inquiry will be directed to these considerations:

(a) Less movement than normal (due to ankylosis, limitation or blocking, adhesions,
tendon-tie-up, contracted scars, etc.).
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(b) More movement than normal (from flail joint, resections, nonunion of fracture,
relaxation of ligamants, etc.).

(c) Weakened movement (due to muscle injury, disease or injury of peripheral nerves,
divided or lengthened tendons, etc.).

(d) Excess fatigability.

(c)Incoordination,impairedabilitytoexecuteskilledmovementssmoothly.

(f)Painonmovement,swelling,deformityoratrophyofdisuse.Instabilityofstation,
disturbanceoflocomotion,interferencewithsitting,standingandweight-bearingarerelated

considerations.For thepurposeofratingdisabilityfromarthritis,theshoulder,elbow,wrist,hip,

knee,and ankleareconsidcredmajorjoints;multipleinvolvementsoftheinterphalangeal,

metacarpalandcarpaljointsoftheupperextremities,theinterphalangcal,metatarsalandtarsal
jointsofthelowerextremities,thecervicalvertebrae,thedorsalvertebrae,andthelumbar

vertebrae,areconsider.cdgroupsofminorjoints,ratableonaparitywithmajorjoints.The
lumbosacralarticulationandbothsacroiliacjointsareconsideredtobeagroupofminorjoints,

rambleon disturbanceoflumbarspinefunctions.

§4.59 Painfulmotion

With any form of arthritis, painful motion is an important factor of disability, the facial
expression, wincing, etc., on pressure or manipulation, should be carefully noted and definitely
related to affected joints. Muscle spasm will greatly assist the identification. Sciatic neuritis is not
uncommonly causedbyarthritisofthespine.The intcntofthescheduleisto.recognizepainful
motionwithjointorpariarticularpathologyasproductiveofdisability.Itistheintentionto

recg.gnizeactuallypainful,unstable,ormalalignedjoints,ductohealedinjury,asentitledtost
leasttheminimum compensableratingforthejoint.Crepitationeitherinthesofttissuessuchas

thetendonsorligaments,orcrepitationwithinthejointstructuresshouldbenotedcarefullyas

pointsofcontact;whicharediseased.Flexionelicitssuchmanifestations.Thejointsinvolved

shouldbetestedforpainon bothactiveandpassi,cemotion,inweight-bearingand nonwcight-

•bearingand,if possible, with the range of the oppositeundamaged joint.

§4.71a Scheduleofratings-musculoskeletalsystem

5010 Arthritis, due to trauma, substantiated by X-ray findings:

P.ate as arthritis, degenerative.
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5003 Arthritis,degenerative(hypertrophicorosteoarthritis):

Degenerativearthritisestablishedby X-rayfindingswillbcratedonthebasisoflimitation

ofmotionundertheappropriatediagnosticcodesforthespecificjointorjointsinvolved(DC
5200 etc.).When however,thelimitationofmotionofthespecificjointorjointsinvolvedis

noncompcnsablcundertheappropriatediagnosticcodes,aratingofI0petisforapplicationfor

eachsuchmajorjointorgroupofminorjointsaffectedbylimitationofmotion,tobc combined,

notaddedunderdiagnosticcode5003.Limitationofmotionmustbeobjectivelyconfirmedby

findingssuchasswelling,musclespasm,orsatisfactoryevidenceofpainfulmotion.Inthe
absenceoflimitationofmotion,rateasbelow:

WithX-rayevidenceofinvolx;ementof2ormoremajorjoints

or2 ormore minorjointgroups,withoccasionalincapacitating
exaccrbafioas. 20

WithX-rayevidenceofinvolvementof2 ormoremajorjoints

or2 ormoreminozjointgroups 10

Note(I):The 20 petand I0pctratingsbasedon X-rayfindings,above,willnotbe

combined withratingsbasedonlimitationofmotion.

Note(2):The 20 petand I0petratingsbas_ onX-rayfindings,above,willnotbe utilized

in rating_:onditionslistedunderdiagnosticcode 5013to5024,inclusive.

5257 Knee,otherirapairmentof:

Recto'rentsubluxationorlateral instability:
Severe 30
Moderato 20

Slight .10

5260 Leg,limitationofflexionoff

Flexion limited to 15°
Flexion limited to 30°
Flexion limited to 45 °
Flexion limited to 60°

30
20
10

0

5261 Leg, limitation of extension off

Extension limited to 45°
Extension limited to 30°
Extension limited to 20°
Extension limited to 15°

50
40
30
20
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Extension limited to 10°
Extension limited to 5*

10
0

5262 Tibia and fibula, impairment of:

Nonunion of, with loose motion, requiring brace

Malunion of:

40

With marked knee or ankle disability
With moderate knee or ankle disability
With slight knee or ankle disability

REASONS AND BASES:

30
20
10

Evaluation of status post excision of bone lesion from right medial femoral condyle with
mild degenerative changes of right knee currently evaluated as 10 percent disabling.

We have denied an increased evaluation for status pos t excision of bone lesion from right medial
femoral condyle With mild degenerative changes of right laaee. We based this on VA tzeatment
records whieh show the veteran has patellofemoral syndrome of right knee; however, no physical
findings regarding the fight knee are noted in these records.

Report from Social Security received 1-3-05 shows the veteran has never applied for disability
benefits.

VA exan_ination dated 2-3-05 shows the examiner reviewed the veteran's claims file. It was noted

the veteran provided a history of having an extraartieular mass over the medial femoral condyle,
which was excised in 1964. The veteran reported he was able to work from 1965 to 1982 as a
stevedore, but then started having stiffness in his right knee and had been able to work only
managing a bar until he reached age 65 and took his retirement. He reported aching is present
throughout the right knee, more in the retropatellar area than anywhere else.

Physical examination revealed the knee tobe stable; the pateUa was stabl e. There was a 1/4'
crepitance in both knees. There was no swelling. Range of motion was shown as unlimited; from

• 0 degrees of extension to 140 degrees of flexion. X-rays revealed evidence of mild degenerative
joint disease in the right knee. The examiner reported, I have reviewed his chart and reveals that
the mass was never intraartieular. The changes that he has.are therefore not related in any way to
this mass. This mass was of as little significance to his knee joint as if the mass was not even on
that extremity. It is coineid'ental that he has arthritis in the knee. He worked very strenuous

physical activity for i 7 years. That, plus the passagd of time, I feel, is the likely cause of the very
mild degenerative changes in right knde. Diagnosis was shown as mild degenerative changes in
the right knee not related to nonmalignant exostosis of the distal femur.
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2/17/2005

POA

Private Attorney

We have continuccl the previously assigned 10 percent evaluation. A 10 percent evaluation is

assigned for painful or limited motion of a.major joint or group of minor joints, and may also bc

applied once to multiple joints if there is no limited or painful motion; or for knee flexion which
is limited to 45 degrees; or whenever extension of the knee is limited to l0 degrees. A higher

cvsduation of 20 percent is not warranted unless extension of'the knee is limited tO 1S degrees; or
evidence demonstrates knec flexion which is limited to 30 degrees. We cannot assign a higher

evaluation at this time because thc requisite limitation of motion of the fight knee is not shown.

The examiner has specifically reported the vctcrau's degenerative changes of the right knec are in

no way related to the previous excision of bone lesion.
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INTRODUCTION

The veteran had active military service from May 1963 to May 1965.

This matter came before the Board of Veterans' Appeals (Board) on appeal from a

May 2002 rating action awarding the veteran service connection for status post

excision of lesion of bone, right medial femoral condyle with mild degenerative

changes, and thereafter assigning a 0 percent rating. A December 2002 decision by

the Depa;tment of Veterans Affairs (VA), New Orleans, Louisiana Regional Office

(Re), awarded an increased rating of 10 percent for effective December 4, 2001, the

date of the award of service connection.

In May 2004, the veteran appeared at the Re and offered testimony in support of

his claim before the undersigned. A transcript of the veteran' s testimony has been

associated with his Claims file.

This case was previously before the Board and, in September 2004, it was

remanded to the Re for fin'ther development. The case has since been returned to

the Board and is now ready for appellate review.

FINDING OF FACT

The veteran's right knee disability is asymptomatic; complaints of pain and

radiological evidence of mild degenerative changes are unrelated to the service-

connected disorder.

CONCLUSION OF LAW

The criteria for a rating in excess of 10 percent for status post excision of lesion of

bone, right medial femoral condyle have not been met. 38 U.S.C.A. {}§ 1155, 5107

(West 2002); 38 C.F.R. §§ 4.7, 4.40, 4.45, 4.59 and Part 4, Diagnostic Codes 5010-

5257, 5260, 5261 (2005).

-2-
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REASONS AND BASES FOR FINDING AND CONCLUSION

The Veterans Claims Assistance Act of 2000 (VCAA) is applicable to this appeal.

To implement the provisions of the law,. the VA promulgated regulations codified at

38 C.F.R. §§ 3.102, 3.156(a), 3.159, 3.326(a)). The Act and implementing

regulations provides that VA will assist a claimant in obtaining evidence necessary

to substantiate a claim but is not required to provide assistance to a claimant if there

iS no reasonable possibiIily that such assistance would aid in substantiating the

claim. It also includes new notification provisions. In this case, the veteran's claim

for service connection was received in December 2001. In correspondence dated in

• February 2002, he was notified of the provisions of the VCAA as they pertain to the

issue ofselwice connection. In May 2002, service connection was granted for status

post excision of a lesion of the right medial femoral condyle, and a zero percent

rating was assigned. A timely appealed was filed by the veteran. In a rating action

in December 2002, rating was increased to 10 percent. In correspondence dated in

October 2004, the veteran was notified of the provisions of VCAA as they pertain

to claims for increased ratings. Clearly, from submissions by and on behalf of the

veteran, he is fully conversant with the legal requirements in this case. Thus, the

content of this letter complied with the.requirements of 38 U.S.C.A. § 5103(a)'and

38 C.F.R. § 3:159(b).

The Board concludes that the discussion in the October 2004 VCAA letters

informed the veteran of the information and evidence needed to substantiate his

claims and complied with VA's notification requirements. Specifically, the Board

concludes that this letter informed him why the evidence on file was insufficient to

• grant the claims; what evidence the record revealed; what VA was doing to develop

• the claims; and what information and evidence was needed to substantiate his

claims.

On March 3, 2006, the United States Court of Appeals for Veterans Claims (Court)

issued its decision in the consolidated appeal ofDingess/Hartman v. Nicholson,

Nos. 01-19 ] 7 & 02-1506. The Court in Dingess/Hartman holds that the VCAA

notice requirements of 38 U.S.C. § 5103(a) and 38 C.F.R. § 32159(b) apply to all

five elements of a "service connection" claim. This includes notice that a disability

-3-
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rating and an effecti_,e date for the award of benefits will be assigned if service

connection is awarded.

In the present appeal, the veteran was not provided with initial notice of the type of.

evidence necessary to establish a disability rating or the effective date for the

disability on appeal in a letter. However, as the Board concludes below that the

preponderance of the evidence is against the veteran's claim for ma increased rating,

any question as to the appropriate effective date to be assibmed is rendered moot.

The Board observes that.VA has also satisfied its duty to assist the veteran. The

veteran has been provided with every opportunity to submit evidence and argument

in support of his claims, and to respond to VA notices. Specifically, VA has

associated with the claims folder the veteran's service medical records, VA

Ireatment records, as well as recent VA examination reports. The veteran has not

identified any additional evidence pertinent to his claims, not already of record and

there are no additional records to obtain. •

As all notification has been given and all relevant available evidence has been

obtained, the Board qoneludes that any deficiency in compliance with the VCAA

has not prejudiced the veteran and is, thus, harmless error. See ATD Corp. v.

Lydall, Inc., 159 F.3d 534, 549 (Fed. Cir. 1998); Bernard v..Brown, 4 Vet. App.

384 (1993).

Factual Background

The veteran's service medical records show that the veteran underwent excision of

lesion of bone, medial femoral condyle of the right knee.

A RO rating decision, dated in May 2002, established service connection for status

post excision of lesionof bone , fight medial condyle. A zero percent rating was

assigned.

The record reveals that in May and September 2002, the veteran failed to report for

scheduled VA medical examinations.

-4-
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VA outpatient treatment records show that in July 2002, the veteran was evaluated

for complaints of right knee pain, which he l_ported as dull and aching in nature.

On physical examination, the knee had full range of motion. Motor strength was

5/5 and sensation was intact. There was tenderness to palpation at the infrapatellar

insertion. Right knee patellofemoral syndrome was diagnosed, lie was again

evaluated for complaints of right knee pain brought on by walking in October 2002.

The pain was described as intermittent, affecting physical activities and mobility.

Pain was managed by medication. Range of motion of the knee was within normal

limits and the(e was no instability or effusion. The examiner reviewed a June 2002

x-ray of the right knee and noted mild degenerative changes. There was also a

metallic foreign body posterior to the knee and bony projections along the medial

aspect of the distal femur. Right knee degenerative changes and right knee

patellofemoral syndrome were diagnosed.

An RO rating action dated in December 2002 increased the disability evaluation for

the service connected right knee disorder from 0 percent to 10 percent, under

Diagnostic Code 5010-5257 of the Rating Schedule, effective from December 2001.

At his hearing in May 2004, the veteran described his -knee injury in service and

recent treatment. He said that his knee condition had progressively deteriorated and

that he used a cane to assist ambulation.

The veteran was afforded a VA orthopedic examination in February 2005. Physical

examination revealed the knee to be stable. There was no swelling. The veteran

exhibited an unlimited range of motion from 0 to 140 degrees. X-ray revealed

evidence of mild degenerative joint disease in the fight knee. The veteran's

.examiner reported that he had reviewed the veteran's claims file and that it revealed

that the mass excised in service was never intraarticular. He stated that the knee

changes were not related in any way to this mass. Mild degenerative changes in the

right knee not related to nonmalignant exostosis of the distal femur was the

diagnosis.

-5-
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in a May 2005 addendum to the February 2005 examination, the examiner noted

that the veteran's range of motion was not limited by pain, weakness, lack of

endurance or fatigue. He added, in fact, there was no limitation of motion at all.

'He added that there was no evidence of instability, recurrent subluxation, locking,

Or pain. He added that in addition it should be understood that the veteran had an

excision of a lesion that was not within the knee joint. It was extraarticular. He

fhrther stated that, therefore, any changes that occur in the knee at this time are

unlikely t'o be related to an excision ofa nona_icular surface condition, but rather

due to the age!ng process and the physical activity required in the veteran's former

employment as a stevedore.

Analysis

Disability evaluations are determined by the application or" a schedule of ratings,

which represent, as far can be practically determined, the average impairment of

earning capacity resulting from disability. 38 U.S.C.A. § 1155; 38 C:F.R_ '§ 4.1.

Separate diagnostic codes identify the various disabilities. The VA has a duty to

acknowledge and consider all.regulations that are potentially applicable through the

assertions and issues raised in the record, and to explain the reasons and bases for

its conclusion. Schafrath v. Derwinski, 1 Vet. App. 589 (1991).

Where entitlement to compensation has already been established and an increase in

the disability rating is at issue, the present level of disability is of primary concern.

Francisco v. Brown, 7 Vet. App. 55, 58 (1994). However, where the question for

consideration involves the propriety of the initial evaluations assigned, such as here,

evaluation of the medical evidence since the grant of service connectio n and

consideration of the appropriateness of "staged ratings" is required. See Fenderson

v. West, 12 Vet. App. 119 (1999).

Moreover, pertinent regulations do not require that a]l cases show all findings

specified by the Rating Schedule, but that findings sufficiently characteristic to '

identify the disease and the resulting disability and above all, coordination of rating

with impairment 0f function will be expected in all cases. 38 C.F.R. § 4.21 (2004).

Therefore, where there is a question as to which of two evaluations shall be applied,

-6
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the higher evaluation will be assigned if the disability picture more nearly

approximates the criteria for lhe highcr.r.,ting. 38 C.F.R. § 4.7.

The Court has held that when a diagnostic code provides for compensation based

Solely on limitation of motion, the provisions of38 C.F.R. §§ 4.40 and 4.4S (2004)

must also be considered, and that examinations upon which rating decisions are

based must adequately portray the extent of the functional loss due to pain "on use

or due to flare- ups Z DeLuca v. Brown, 8 Vet.App. 202 (1995).

Regulations define disabilities of the museuloskeletal system as primariiy the

inability, due to damage or infection in parts of the system, to perform the normal

working movements of the body with normal excursion, strength, speed,

• coordination and endurance. 38 C.F.R. § 4.40.

Disabilities of the joints consist of reductions in the normal excursion of movements

in different planes. Consideration is to be given to whether there is .less movement

than normal, more movement thea_ normal, weakened movement, excess

fatigability, incoordination, pain On movement, swelling, deformity or atrophy of

dislase, instability of Station: or interference with standing, sitting, or weight

bearing. 38 C.F.R. § 4.45 (2004).

When the requirements fo_ a compensable rating of a diagnostic code are not

shown, a 0 percent rating is assigned. 38 C.F.R. § 4.31. (2004).

The lay statements and testimony describing the symptoms of the veteran's

disabilities are deemed competent evidence. Espiritu v. Derwinski, 2 Vet.App. 492

(1992). However, these statements must be considered with the clinical evidence of

•record and in conjunction with the pertinent rating criteria.

5003 Arthritis, degenerative (hypertroPhic or osteoarthritis):

Degenerative arthritis established by X-ray findings will be rated on the basis

of limitation of motion .under the appropriate diagnostic codes for the specific

joint or joints invo]ved (DC 5200 etc.)..When however, thelimitation of

motion of the specific joint or joints ir/volved is noncompensable under the

-7-
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appropriate diagnostic codes, a rating of 10 pet is for application for each such "

major joint or group of minor joints affected by limitation of motion, to be

combined, not added under diagnostic code 5003. Limitation of motion must

be objectively confirmed by findings such as swelling, muscle spasm, or

satisfactory evidence of painful motion. In the absence of limitation of

motion, rate as below:

With X-ray evidence of involvement of 2 or more major joints or 2 or

more minor joint groups, with occasional incapacitating exacerbations 20

With X-ray evidence o£involvement of 2 or more major joints or 2 or

more minor joint groups 10

Note (1): The 20 pct and 10 pet ratings based on X-ray findings, above, will not be

combined with ratings based on limitation of motion.

Note (2): The20 pet and 10 pet ratings based on X-ray findings, above, will not be

utilized in rating conditions listed under diagnostic code 5013 to 5024, inclusive.

38 C.F.R. § 4.71a, Diagnostic Code 5003 (2005)

5257 Knee, other impairment of:

Recurrent subluxation or lateral instability:

Severe

Moderate

Slight

38 C.F.R. § 4.71a, Diagnostic Code 5257 (2005)

5260 Leg, limitation of flexion of:

Flexion limited to 15°

Flexion limited to 30 °

Flexion limited to 45 °

Flexion limited to 60 °

38 C.F.R. § 4.71a, Diagnostic Code 5260 (2005)

30

20

10

30

.20

10

0
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5261 Leg, limitation of extension of."

Extension limited to 45 °

Extension limited to 30 °

Extension limited to 20 °

Extension limited to 15°

Extension limited to ]0 °

Extension limited to 5°

38 C.F.R. § 4.71a, Diagnostic Code 5261 (2005)

50

40

30

20

10

0

In VAOPGCPREC 23_97 (July 1, 1997), VA General Counsel stated that, when a "

knee disorder is rated under Diagnostic Code 5257, and a veteran also has limitation

of knee motion, which at least meets the criteria for a no percent evaluation under

Diagnostic Code 5260 or 5261, separate evaluations may be assigned for arthritis or

limitation of motion and flexibility. However, General Counsel stated that if the

veteran does not meet the criteria for a zero percent rating under either Diagnostic

Code 5260 or Diagnostic Code 5261, there is no additional disability for which a

separate rating for arthritis may be assigned. See also VAOPGCPREC 9-98

(August 14, 1998).
/

The veteran is currently in receipt of a 10 percent rating under Diagnostic.

Code 5010-5257 for his right knee disability.

The Board initially notes that the record establishes that the veteran has right knee

pathology unrelated to his service-connected post operative knee disability that is

manifested by subjective complaints of pain, and radiologiealevidence of

osteoarthritis characterized as mild by the veteran's VA ex_iminer in February 2005.

The veteran's symptoms, as noted on his most recent VA examination and the

addendum to thatexamination, do not include limitation of motion. As such, despite

the veteran's complaints of pain and its questionable relationship to the service-

connected disability, there is no objective evidence ofmqtion limitation such as to

-9-
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warrant assignment of even a 0 percent rating for the right knee disorder under

Diagnostic Code 5260 and/or 5261.

Furthermore, again nolwithsranding the origin of the pathology, neither does the

evidence show the presence of other right knee manifestations that would support

the assignmcut of an evaluation in excess of that currently assigned for this

disability. The medical evidence does not objectively confirm right "knee instability.

In fact, the February 2005 VA examination specifically notes that the veteran's fight

knee is stable ligamentously. Absent objective evidence of instability, a separate or

higher evaluation under Diagnostic Code 5257 is not warranted.

There are otherwise no objective findings demonstrating entitlement to a rating in

excess of 10 percent for the fight knee under any other potential applicable

diagnostic code. As such, the veteran's claim for increased evaluation for his fight

knee disorder must be deified. Furthermore, the Board finds that the current 10

percent rating represents the highest rating warranted since December 2001 and

staged ratings from that date are not applicable. Fenderson v. West, 12 Vet. App.

119 (1999).

ORDER

A higher initial evaJuafon, in excess of 10 percent, for status post excision of lesion

of bone, right medial femoral condyle is denied.

REN/_E PELLETIER

Veterans Law Judge, Board of.Veterans' Appeals
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Overview

M21-1MR, Part III, Subpart ii, Chapter 4, Section G

Section (3. Folder Maintenance

In this Section This section contains the following topics:

Topic
23

24

Topic Name
Maintenance and Renovation

See Page
4-G-2

Outdated Folder Notations 4-G-4

61
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M21-1MR, Part Ill, Subpart ii, Chapter 4, Section G

23. Maintenance and Renovation

In trod uction This topic contains information on the maintenance and renovation of folders,

including
?

• folder maintenance

• general folder renovation policy

• renovation of segregated folders, and

• renovation of non-segregated.folders.

Change Date December 16, 2010

a. Folder

Maintenance

b. General

Folder

Renovation

Policy

Maintain Veterans folders to provide maximum protection of their contents

by

• avoiding overcrowding in file cabinets, and

• replacing folders and envelopes that become damaged.

Renovate folders as needed to protect the contents.

Perform any required renovation before trans'felTing a folder out of the office.

c. Renovation

of Segregated
Folders

Follow the steps in the table below to renovate a segregated foldel".

Step Action

1 Remove from compartment A

* change of address notices, and

• superseded stop or suspend pay notices and worksheets.

2 Remove from compartment D all material dated one year or older.

3 Check the material in all compartments for cozTect filing sequence.

Reference: For more information on the type of documents filed in each

compartment of a segregated folder, see M21-1MR. part III. Subpat_ ii.
4.F.21.c.

Continued on next page

4-G-2
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M21-1MR, Part Ill, Subpart i, Chapter 4, Section G

23. Maintenance and Renovation, Continued

d. Renovation

of Non-

Segregated
Folders

Follow the steps in the table below to renovate a non-segregated folder.

Step Action

Ensure all documents relating to payments, allowances, and

denials are filed on the left flap of the folder.
2 File documents in chronological order, with the oldest document to

the rear and the newest document on the top.

3 Ensure replies to incoming correspondence are filed immediately

above the incoming correspondence.

4 Remove duplicate copies of documents unless they contain
notations of record value.

Remove the following documents/./'they have served their purpose
and have no record value:

• worksheets

• control or.suspense copies of Department of Veterans Affairs
(VA) forms

,, form letters

• diary slips

• routing slips, and
• letters of transmittal.

Dispose of the removed material according to RCS ;q3-1. Par/1,
Item No. 13-052.000.

7 Duplicate the old folder's markings on the new folder.

Exception: Do not duplicate the markings on obsolete folders. '

Note:•If an RO receives changes of address or direct deposit/eleculonic fund

tl_msfer (DD/EFT) for a claims folder located at RMC, those documents may
be destroyed after any necessary action is taken. There is no need to transfer

the documents, since the RMC will destroy them upon receipt.
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